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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHORE MEN 
ASSOCIATION, LOCAL 418, AFL-CIO 


Petitioner, : No. 19,754 
. * ’ 


v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Court, the parties, subject to the 
Court's approval, hereby stipulate and agree as follows: 


I, THE ISSUES 


The parties agree that the sole issue presented is whether the 
Board's conclusion that petitioner violated Section 8(b)(4)(i) and (ii)(B) 
of the Act is supported by the facts and the law. 


Il. DESIGNATION OF RECORD AND BRIEFS 


1, The record in this case shall be reduced to a joint appendix 
comprising the materials the parties designate, and each party will 
pay the printer directly for its share of the printing cost and mailing 
expense. Petitioner shall include in its designation the Board's De- 
cision and Order, the Trial Examiner's Decision, the stipulation and 
the Court's order thereon. 


2. In order to assure that the filing of briefs will not be delayed 
pending the printing of the joint appendix, the parties agree that briefs 
may initially be filed in typewritten form with record references to the 
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original transcript and exhibits. Within 20 days of the receipt of the 
printed appendix, the parties will file and serve their briefs in printed 
form, containing references to the joint appendix and in all other re- 
spects complying with Rule 18 of the Court. 

8. Petitioner will be responsible for the printing and filing of 
the joint appendix. Fifty copies of the joint appendix will be printed 
under the stipulation, the required number of copies to be filed with 
the Court and the remaining copies to be divided equally between the 
parties. 

4. Any party or the Court, at or following the hearing in this 
case, may refer to any portion of the original transcript of record 
or exhibits herein which have not been printed to the same extent and 
effect as if they had been printed or otherwise reproduced, it being 
understood that any portion of the record that is referred to will be 
printed in a supplemental joint appendix if the Court so directs. 


Dated at Chicago, 01, Irving M. Friedman, Esq. 
this day of December, 1965. Counsel for Petitioner 


Dated at Washington, D. C., Marcel Mallet- Provost 
this 8th day of December, 1965. Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


[Filed December 22, 1965] 
Before: Leventhal, Circuit Judge 
in Chambers. 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this Court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


Dated: 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Thirteenth Region 


In the Matter of 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS , INTERNATIONAL LONGSHOREMEN 
ASSOCIATION, LOCAL 418, AFL-CIO 


and *Case No. 13-CC-350 


CONTINENTAL GRAIN COMPANY 
SEAFARERS’ INTERNATIONAL UNION OF 
NORTH AMERICA : 

and :Case No. 13-CC-351 
CONTINENTAL GRAIN COMPANY : 


Hearing Room "'B" 

Midland Building, 22nd. Floor 
176 West Adams Street 
Chicago, Illinois 


Tuesday 30 July 1963 


The above-entitled matter came on for hearing, pursuant to notice, 
at 10:00 o'clock a.m. 
BEFORE: 

DAVID LONDON, ESQ., Trial Examiner. 


* * * * 


MR, EHRLICH: If I may, at this time I would like to introduce into 
evidence the formal documents labeled 1(a) through 1(gg), inclusive, 1(gg) 
being Index and Description of the formal documents contained from 1 (a) 
to 1(f). 

TRIAL EXAMINER: Have they been shown to counsel? 

MR. FRIEDMAN: Not yet, Your Honor. 
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TRIAL EXAMINER: Any objection, gentlemen? 

MR. FRIEDMAN: Yes, Mr. Trial Examiner. 

MR. SCHULMAN: On behalf of the Respondent SIU I notice in ex- 
hibits, particularly Exhibit 1(h) which constitutes or purports to be an 
affidavit of service of the charge upon the Seafarers International Union, 
similarly 1{i), there is a question of jurisdiction. 

The address of Seafarers International is 675 4th Avenue, Brooklyn, 
New York. 

General Counsel has seen fit to serve this charge not upon the Inter- 
national Union but upon some office of some affiliate thereof, and I just 
wish it to be made known at this time it is the position of the Seafarers 
that they have never been properly served with a charge and there is no 
jurisdiction over the Seafarers International Union of North America. 

It is for that reason, although I can’t object to the introduction of 
the exhibits as such for what they represent other than to point out to you, 
Mr. London, that by the very documents submitted by counsel for the 
General Counsel there has been no jurisdiction over the Seafarers Inter- 
national Union of North America. 

I particularly refer you to Exhibits 1(h) and 1(i) which purport to be 
affidavits of service, and similarly 1(k) which purports to represent af- 
fidavit of service of the order of consolidation of the complaints. 

Again it was not served upon the International office. In fact there 
was an affidavit made that it was mailed, that is, the exhibit was mailed 
but there has been no proof of service or return receipt. 

Most significantly, however, the charge itself, which is the very 
basis of the jurisdiction, has never been served upon the Respondent Sea- 
farers International Union of North America. 

I would also call your attention to the fact that this was put into 
issue by the Respondent SIU's answer. It raises that issue, jurisdictional 
issue. 

TRIALEXAMINER: Does the Seafarers maintain an office at 9383 


Ewing Avenue, Chicago? 
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MR, SCHULMAN: The Seafarers maintain one office which 
is the office of the International which is 675 4th Avenue, Brooklyn, 
New York. . 

There are Seafarers International Union of North America 
affiliates which I think, Mr. London, you are familiar with in the 
light of the old case that you tried, and they are known as perhaps 
Seafarers International Union Great Lakes District, Atlantic and 
Gulf Districts, they are not international, they are separate dis- 
tricts distinct from the International, 

Obviously, Counsel for the General Counsel thereafter under- 
stood that the International maintained an office at 675 4th Avenue, 
Brooklyn, New York, because some of the subsequent documents, 
particularly 1(k) indicates that service thereafter for subsequent 
papers was attempted to be made at the office of the International. 

TRIAL EXAMINER: Which document is that? 


MR. SCHULMAN: That is 1(k) which is an affidavit of service. 


TRIAL EXAMINER: Oh, yes, I see. 

What do you have to say, Mr. Ehrlich? 

MR. EHRLICH: Well, first of all there is no objection to the 
admission into evidence of the formal documents? __ 

TRIAL EXAMINER: No. They may be received. 


(The documents above referred to, 
heretofore marked General Counsel's 
Exhibits No. 1(a) through 1(gg), inclu- 
sive, were received in evidence. ) 


MR. EHRLICH: Allright. Is Mr. Schulman denying first that 
he has received or his client has received a copy of this charge? 

MR. SCHULMAN: My statement is that the General Counsel 
has not served the Respondent SIU with the charge as required by the 
Act. 

MR. EHRLICH: The Act does not require that the General Coun- 
sel serve the charge. But I think there is no question that the very 
nature of the charge apprises an individual or an organization that it 
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is being charged with the commission of certain unfair labor prac- 
tices. 

Now, if knowledge comes to that charged party as it didto: the 
respondent in this case of the fact that it has in fact been charged, .- 
I submit that it has the notice required to fulfill the due process re- 
quirements. 

As a matter of fact, the Seafarers International Union of North 
America, one of the respondents in this case, has received a copy 
of the charge in Case 13-CC-351. And nowhere in Mr. Schulman's 
statement is there contained a denial that it has in fact received such 
a copy of the said charge. 

MR. FRIEDMAN: I don't think you have read the Seafarers’ 

answer. It specifically denies the receipt of the service of the 
charge. 

MR. YOUNGBLOOD: As I read the answer, you deny the alle- 
gation of the complaint which alleges a specific date. 

These charges were served on certain addresses which Mr. 
Schulman says are not offices of the SIU. However, it is a fact that 
when the injunction petition was served upon the Respondent SIU in 
New York City it did contain a copy of the charge. He has in fact 
received a copy of the charge. 

Isn’t that correct, Mr. Schulman? 

MR. SCHULMAN: I will answer one question at a time subject 
to Mr. London's direction. 

I find it very novel and interesting, particularly Mr. Ehrlich's 
statement how a party knows or gets into a law suit if they have 
knowledge of it. This is a unique philosophy. I think under the 
principles of due process you have to serve him with an instrument, 
some sort of process. 

As I read the Act, under my recollection of the cases the com- 
mencement of the proceeding is a filing of the charge and service of 
the same upon the party charged. 
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I say the General Counsel has failed to meet that burden. The fact 
that Mr. Youngflood and his associate, Mr. Ehrlich thereafter commenced 
a suit in the Federal Court under a 10(1) and thereafter attached to cer- 
tain proceedings for temporary relief copies of charges does not consti- 
tute as I see it the requisite requirements of the Act for the parties being 
charged to be fully apprised of it and to act accordingly. 

It seems to me the basic question of jurisdiction which has been 
raised by the Respondent SIU in its answer the General Counsel has fail- 
ed for whatever reason to assert jurisdiction as required by the statute. 

Unless a charge was served properly upon the office of the union 
which is the responsibility of the General Counsel to determine, the 
office of the union, he can't just pick out names and assume this is the 
office of the union, in fact General Counsel knows that information is con- 
tained and certainly could have upon a reasonable effort which he subse- 
quently did make could have secured the correct address of the Inter- 
national and served it. 

Certainly this International as I said before maintains one office. 
There are many, many districts involved. The complexity of the problems 
and complexities of issues, the fact that you may serve this upon another 
district doesn't give you as I see it jurisdiction over the International 

Therefore, I maintain it is our position with respect to this case 
the Respondent has never been served in accordance with the Act. 

TRIAL EXAMINER: I assume the critical issue is whether or not 
the Respondent was served, not the manner of service or where it was 

served, 

MR. SCHULMAN: That is correct. 

TRIAL EXAMINER: Do you deny that the Respondent SIU was 
served? 

MR. SCHULMAN: I deny that Respondent Seafarers International 
Union was served with a copy of the charge. 

TRIAL EXAMINER: How does it come this matter wasn't raised 
prior to this time, for instance in your motion to sever ? 
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MR. SCHULMAN: I think the answer to that, Mr. London, is the 
question of jurisdiction can be raised at any particular time. 

TRIAL EXAMINER: I understand. 

MR. SCHULMAN: There is the problem of extraordinary pro- 
ceedings in this particular case, and I frankly have been a little cautious 
in connection with raising motions at the appropriate time within the 
light of these unusual proceedings which have occurred, that I took the 
position that it is appropriate at the opening of this proceeding to raise 
my jurisdictional question. Having pleaded it, this is not a surprise to 
the General Counsel. 

MR. YOUNGBLOOD: Are you denying that the SIU received a copy 
of the 10(1) petition with a copy of the charge attached in May of this year, 
Mr. Schulman? 

MR. SCHULMAN: Let me answer this for you first, Mr. Young- 

blood. I think I stated my position very clearly on the record. 

MR. YOUNGBLOOD: You denied you received a copy of the charge. 

MR. SCHULMAN: I denied it and I have said General Counsel has 
failed to meet its normal customary burden. When a charge is filed it is 
served upon the parties. You have not met the burden. Therefore, you 
have no jurisdiction. I don't think I have to make any further comment. 
What I think may have occurred is not jurisdiction. I raise that point and 
I stand on that point. 

MR. YOUNGBLOOD: You won't state whether or not you received a 
copy of the 10(1), of the charge? 

MR. SCHULMAN: I can't characterize whether I am or am not stat- 
ing. Asa lawyer I repeat it to you again. You have not met the burden. 


Therefore, you have no jurisdiction. You have not served us with a charge 


as required by the Act in the normal and regular procedure. 

TRIAL EXAMINER: You saidthe Act. What provision? 

MR. SCHULMAN: The Rules and Regulations which are promulgated 
pursuant to the Act require that a copy of the charge be served after the 
same has been filed by the party making the charge. 
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MR. YOUNGBLOOD: What rule? Can you point that out to me? 

MR. SCHULMAN: Mr. Youngblood, if you and I want to debate 
in an academic manner, you try to educate me and I educate you, Iam 
not here to waste any time. I stated my position very clearly. 

MR. YOUNGBLOOD: You are relying on a rule and I want to know 
which rule you are relying on. 

MR. SCHULMAN: You are assistant chief to the Enforcement 
Division. You understand it quite thoroughly. It is quite unusual to see 
you in a case of extraordinary matters. This is not usual. 

MR. EHRLICH: Ithink, Mr. Examiner, the fact remains that 
Respondent SIU has been served with a copy of this charge, that all he 
is entitled to under the law as I understand it is a fair and equitable 
hearing with a full chance to completely litigate the issues, and he has 
had sufficient time in which to have been apprised of these issues based 
upon the service of the charge upon him. 


* * * * * 


MR. FRIEDMAN: Mr. Trial Examiner, I would just like to say 
that the General Counsel can not merely by saying that somebody is at 
a particular address, say or prove thereby that that is the address, 

There is a specific denial and a traverse in the answer filed by 
the Respondent SIU as to the allegation of service of a copy of charges. 
The burden therefore is on the General Counsel. 

Merely because they typed a particular address of 9383 South Ewing 
--they might have typed an address and sent it some place in Baton Rouge 
and said that constitutes service. 

The burden on them is clearly it seems to me to show at this point 
that they served a copy of the charges as required by the statute, and 
how it was made. The burden is not upon the respondent to show it was 
not made. 

TRIAL EXAMINER: Yes, but if after that you come in and plead 
or file motions to sever, doesn't that indicate you have submitted your- 
self to the jurisdiction of the Board and asked to sever the case? 
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MR. FRIEDMAN: No, sir, it does not. I think that the rules 
provide that the filing of an answer before the Board, that is, the ap- 
pearance and participation before the Board does not constitute a waiv- 
er of any rights a party may have. 

I think that the question as to whether or not the Board has met 
its jurisdictional requirements under the Act is one that the Board has 
to prove and the jurisdiction, the question of jurisdiction can be raised 
at any time. And as the General Counsel well knows the question of 
jurisdiction generally has been contested by the SIU for quite a period 
in a related aspect to this case. 

TRIAL EXAMINER: Yes. But jurisdiction over the person as 
counsel points out seems to me is distinguished from jurisdiction of 
the subject matter, and that’s why I presume the Board always insists 
upon having factual data with reference to interstate commerce. It 
will not accept the conclusion of the parties that there is jurisdiction. 


But as to the parties, it seems to me by entering an appearance 


you have waived the question of a prior service of the charge. 
The objection will be over-ruled in that respect. 
MR. SCHULMAN: We have an automatic exception? 
TRIAL EXAMINER: Oh, yes. Yes. 


* * 
JULIUS MAYER 


was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


* * * 


MR. FRIEDMAN: Pardon me, Mr. Ehrlich. 
Mr. Trial Examiner, in the answers of the two respondents there 
are included a number of motions to strike portions of the complaint. 
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I wonder whether it would not be appropriate to get a ruling or 
disposition of those motions first. 

TRIAL EXAMINER: I think it perhaps would because I suppose 
that might affect the evidence which the General Counsel proposes to 
introduce. Which one of you gentlemen want to take the matter up first? 

MR, SCHULMAN: Mr. Friedman. 

TRIAL EXAMINER: Now, which motion? Local 418 you are ad- 
dressing yourself to? 

MR. FRIEDMAN: Yes. 

The first motion is to strike paragraph V(d) of the comphint. 

TRIAL EXAMINER: What page of your answer is that on? 

MR, FRIEDMAN: That's on Page 4 of our answer. 

TRIAL EXAMINER: Yes. 

MR. FRIEDMAN: V(d) of the complaint is an allegation that at no 
time material has either Respondent SIU or 418 had a dispute with the 
Continental. 

This I don't believe constitutes an allegation of any factual matter 
nor does it constitute an allegation which has anything to do with proof 
of a socalled violation of Section 8(b)(4)(i) or (ii). 

MR. EHRLICH: Do you want me to make response to that ? 

TRIAL EXAMINER: Yes, please. 

MR. EHRLICH: Of course, the evidence will establish that but 
with relation to that it is essential it seems to me to establish by way of 
pleading so you can have evidence to corroborate it that there is no pri- 
mary dispute here. 

We have a secondary boycott situation. These are the allegations 

in the complaint. 

And it must be alleged and it must be substantiated by evidence that 
there is no primary dispute between the charging party and the alleged, 
the respondent who has allegedly committed the violative conduct here 

TRIAL EXAMINER: Well, I think as General Counsel just indicated, 
I assume it will be part of his case to show there is no dispute with either 
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respondent and Continental and then, while it is true it didn't appear un- 
til your answer was filed, you claimed that there is this almost common 
ownership, joint operation between the Continental and the carrier. 

I think that allegation would be material. That motion will be 
denied. 

MR. FRIEDMAN: The next motion is also on Page 4 of the answer 
and that is a motion to strike paragraph V(d) of the complaint. 

TRIAL EXAMINER: Isn't that the one-- 

MR. FRIEDMAN: I'm sorry. The first paragraph of page six of 
the complaint which is not numbered. 

Now, the basic justification for this motion, Mr. Trial Examiner, 
is a matter of essential fairness and a matter of what is contained with- 


in the charges themselves. 
Separate charges were filed by competent counsel on behalf of the 
Continental Grain Company several months ago. 


They filed one charge which included certain activity by a local, 
another local of the ILA which the General Counsel is not proceeding 
against, Local 101. They allege there, they apparently tie in the action 
of 101 to the other respondent but there was an entirely separate charge 
as to 418 and the SIU. 

Now, I think here that you will, if you just read the entire provi- 
sions of this paragraph of the complaint, Section VI(a) and (b) plus this 
unnumbered paragraph plus the bill of particulars that subsequently was 
furnished by the General Counsel, what you have here is an attempt by 
the General Counsel to create an allegation by which allegations or proof 
of conduct by one respondent, even though there is no proof that the other 
respondent is engaged in it will soméhow drift into the record and bind 
the other respondent. 

Let me say that I say this not without some experience from prior 
proceedings in this matter, that the General Counsel throughout has possi- 
bly incidentally, possibly artfully, because they are capable lawyers, 
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have always mingled the two respondents as if the actions of one are the 
actions of another. 

But 418 is a local of the Longshoremen Association, an independent 
body, and the SIU of an international union in Brooklyn, an entirely separ- 
ate and distinct body. 

They say here there was some kind of concerted action between 
the two unions, but there is no charge which says that, and I respectfully 
refer you to the charges which are docketed in this case. 

MR. EHRLICH: Mr. Examiner, I respectfully submit that what 
Mr. Friedman is attempting to do by this motion is to reiterate his 
motion to sever which has already been appealed and ruled on adverse 
to the position he is taking here. 

I further submit that it is only the evidence, of course, that can 
establish this activity on behalf of both respondents, only the evidence 
can establish a violation on the part of either or both respondents. 

Without alleging the violative conduct in the manner in which it 
took place it would be impossible to put evidence before the trial exam- 
iner or before the Board. 

In an effort to do that, we have alleged it this way. I consider it 
to be perfectly proper. 

TRIAL EXAMINER: Well, assuming that the General Counsel will 
pursue the tactics that you have indicated, after all the problem really 
is one that I have to determine whether the evidence will sustain these 


allegations regardless of how they are now pleaded or what you may 
think the General Counsel is attempting to do. 

That motion will be denied. 

MR. FRIEDMAN: The next motion is on page seven of the answer 
and that's a motion to strike paragraph seven of the complaint as being 


conclusionary and surplus and prejudicial and because it does not allege 
matters which constitute a violation of the Act. 
TRIAL EXAMINER: Where is that in your answer, what page? 
MR. FRIEDMAN: Page five of my answer, page four. 
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TRIAL EXAMINER: Yes, paragraph seven of the complaint. I'm 
sorry. I didn’t get the basis of your motion. 

MR. FRIEDMAN: This motion is to strike paragraph seven be- 
cause it alleges matters which is actually merely prejudicial in nature 
or conclusionary and surplus and because read as an allegation of the 
complaint it doesn't set forth any matters which would constitute a vio- 
lation of the Act. And I would just like to say a couple of words on it. 

The complaint there says that as a result of the acts of the respon- 
dent as set forth in the previous paragraph employees of Continental 
have refused to perform services for Continental. 

Now, the question that I think is obvious is Suppose that the em- 
ployees of Continental had not refused to perform services, wouldn't 
it still be a violation if the allegations are true? In other words, the 
inducement of illegal, the inducement is illegal if it is illegal whether 
or not the employees respond to the inducement. 

TRIAL EXAMINER: Yes. But what prejudice is there to you in 
that allegation if the evidence which General Counsel ultimately produces 
will support that allegation? 

The mere fact that the attempt to do that as you say is a violation 
in itself, but certainly the act alleged is also a violation under the Act, 
isn't it, assuming it is sustained by the evidence? 

MR. FRIEDMAN: Well, I think that there are a couple of matters 
which are involved here. 

First of all you asked how would we be prejudiced... We are prej- 
udiced as any litigant is prejudiced if it has to go through a trial as to 
matters which don't constitute a violation of the particular statute. 

TRIAL EXAMINER: Well, doesn't the ordering, instructing and 
requesting these employees to refuse to perform service which results 
in their refusing to perform that service, isn't that a violation? 

MR. FRIEDMAN: I would agree that they may constitute a viola- 
tion, but whether it results in their refusing I think is immaterial, 
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TRIAL EXAMINER: I say it may be aviolation whether it results 
or not. But certainly if it does result it is also a violation. 

MR. FRIEDMAN: But it is no more a violation. 

MR. YOUNGBLOOD: Mr. Examiner, I submit it is a successful 
inducement of employees which results in actual work estoppage. 

TRIAL EXAMINER: That's the point I was trying to make. 

MR, FRIEDMAN: I have never heard that theory before. 

MR. YOUNGBLOOD: We will cite a number of cases for that pro- 
position. 

MR. FRIEDMAN: Cite one. 

MR, YOUNGBLOOD: At the proper time. 

MR. FRIEDMAN: I have never heard it constitutes a separate vio- 
lation for employees to stop working. You may be pleading a breach of 
contract that is not involved. 

MR. YOUNGBLOOD: I am saying successful inducement of em- 
ployees, the inducement alone is a Violation if it is successful, That of 
itself constitutes restraint and coercion of their employer. There are 
Board cases on it. 

TRIAL EXAMINER: That motion will be denied. 

MR. FRIEDMAN: In paragraph 11 of the complaint, of the answer, 
Mr. Trial Examiner, we renew the motion that the consolidated com- 
plaint be severed. 

TRIAL EXAMINER: Well, that motion will be denied. I have no 
authority to over-rule the trial examiner who has already ruled on that 
motion and on which he has been sustained by the Board as I understand 
it. 


MR. FRIEDMAN: I think the only other motion to strike is on page 
five of the SIU’s answer. Other than that I believe the motions to strike 
are the same in the two answers. 


On the bottom of page five, Respondent SIU moves to strike para- 
graph VI(a) of the complaint insofar as it refers to conduct preceding 
April 22, 1968, because the charge against the SIU refers only to conduct 
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on and after April 22, 1963. A similar motion is made in the following 
paragraph of the answer. 

TRIAL EXAMINER: When was that charge filed? 

MR. SCHULMAN: April 17th I believe or April 22nd. 

MR. EBRLICH: April 22nd is my recollection. 

MR. SCHULMAN: April 22nd, yes, I believe is correct. 

TRIAL EXAMINER: And the conduct referred to took place when, 
in the compliant? 

MR. EHRLICH: March L 

TRIAL EXAMINER: That motion will be denied. 

MR, EHRLICH: May I proceed with the witness, Mr. Examiner ? 

TRIAL EXAMINER: Yes. I think that concludes the motions, 
doesn't it? 

MR. FRIEDMAN: That concludes the motions, Mr. Examiner. 


* *x * * 


BY MR. EHRLICH: 

Q. Mr. Mayer, for the record again, what do you say you are? 
A. Iam executive vice president. 

Q. Mr. Mayer, is Continental Grain Company incorporated with- 

in any state of the United States? A. Delaware. 

Q. Will you tell us what Continental does? A. Continental Grain 
is in the business of buying and selling and transporting and storing of 
grain in the domestic and foreign markets. We operate throughout the 
United States with many locations in the country as well as in terminal 
markets such as Kansas City, Minneapolis, Omaha, Chicago, Buffalo. 


* * & * * 


THE WITNESS: We are heavily engaged and ship into export mar- 
kets about 25 per cent of the total grain export of the United States, hav- 
ing elevators at port locations such as Boston, Norfolk, New Orleans, 
Galveston, Texas, as wellas Portland, Oregon. We also ship large 
quantities of grain into export markets from our own elevators at 
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Milwaukee and Chicago as well as shipping grain from other ele- 
vators, from Fort Williams, Canada, Duluth, Minnesota, Toledo, Ohio. 

This grain so shipped from these lake ports mentioned is in most 
cases shipped by large lake freighters to the St. Lawrence to several 
St. Lawrence seaports of which Three Rivers is one of them. 

BY MR. EHRLICH: 

Q. Now, Mr. Mayer, does Continental operate on a fiscal year 


or calendar year? A. A fiscal year, ends May 31. 

Q. The fiscal year ending May 31, what was the total dollar vol- 
ume of business year ending, last fiscal year. A. 1962. 

BY TRIAL EXAMINER: 

Q. 1962 or 1963? A. I don't have the figures available at this 
time of 1963. I had them previously at another hearing for 1962. 

Q. Allright. A. May I consult them? I don’t remember them. 

Q. You may. A. Let's see. I don't have the-- 

BY MR. EHRLICH: 

Q. Well, I will withdraw the question. Do you have grain ele- 
vators in the City of Chicago? A. Wedo, yes. 

Q. How many such elevators have you got? A. Five. 

Q. What are they knownas? A. Elevator A, Elevator B, Ele- 
vator D, Elevator J, and Standard Elevator. 

Q. In Elevator B for the last fiscal year what were the sales pro- 
cessed through that elevator? A. We shipped for total sales out of our 
Chicago operations last year for the year ending May 31, 1962, 66, 461, 000 
bushels for the total dollar volume of $99, 829,000. We shipped from June 
1, 1962, to February 28, 1963, that being the last date available at this 
time, out of Elevator B 18,503, 000 bushels. 

Q. Isee. But thus far in 1963 you have done over about 18 1/2 
million bushels? A. That's right. June 1, 1962, to February 1963, 
for an eight-month period. Wait a minute, That's a nine-month period, 
we shipped a total of 18,503, 000 bushels of grain. 

Q. What is the dollar volume on that? A. That's about $27 million. 
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Q. And did you obtain that grain from states in the United States 
other than the State of Illinois? A. We receive our grain at Elevator 
B from Illinois, Indiana, lowa, Minnesota, North and South Dakota, 
and occasionally from Ohio or even as far as Kansas. 

Q. And where do you ship the grainto? A. We ship the grain 
from here for domestic consumption, for processing, for domestic use 
into many eastern states such as Ohio, Pennsylvania, New York, Maine, 

Massachusetts. However, a large part of this grain is shipped 
for export either on thedirect ships going to Europe but mostly by lake 
steamers using St. Lawrence seaports, then transhipped to Europe, 
Asia, Far East, Near East, Israel and so forth. 

Q. During the period we are discussing now, do you ship from 
your Chicago elevator facilities grain valued in excess of $50, 000 to 
states other than the State of Dlinois? A. Oh, yes. 

Q. Did you ship grain valued in excess of $50, 000 from Grain 
Elevator B? A. Oh, yes. 

@Q. To states other than the State of Illinois? A. Yes. 

Q. Did you ship grain valued in excess of $50, 000 from Grain 
Elevator A to states other than the State of Illinois? A. We did. 

Q. Does Continental in shipping for export to its overseas mar- 
kets employ or have contracts with any shippers on the Great Lakes? 
A. You mean shipping lines? 

Q. Shipping lines, sir? A. We do engage ships from various 
lines for shipment of grain via the lake or direct to Europe. 

Q. Do you have any contracts with any of these shipping lines ? 
A. We have one large contract. with the Upper Lake Shipping Company. 

Q. For how long have you beem:doing business with Upper Lake 
Shipping? A. About 15 years or perhaps more. 

Q. Does Continental Grain Company own any portion of Upper 
Lake shipping? A. None whatsoever. 

Q. Does Upper Lakes Shipping own any portion of Continental 


Grain Company? A. None whatsoever. 
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Q. Are any of the officers of Upper Lakes Shipping officers of 
Continental Grain? A. No. 

Q. Are any of the officers of Continental Grain Company officers 
of Upper Lakes Shipping? A. No. 

Q. Are any of the directors of Continental Grain Company direc- 
tors of Upper Lakes Shipping? A. No. 

MR. SCHULMAN: Iam going to object to this line of questioning 
unless he be, can qualify this witness if he knows who are the officers 


and directors of Upper Lakes are. He's presupposing this witness 


knows who the officers are. I would object to as far as the officers 
and directors of Upper Lake unless he is prepared to testify he knows 
who they are. 

MR. EHRLICH: He knows who the directors and officers of Con- 
tinental are. If he has knowledge and apparently he does that these men 
are not officers or directors of Upper Lakes I believe he can testify to 
that. 

TRIAL EXAMINER: I think you had better establish that he has 
that knowledge. 

MR. EHRLICH: All right. 

Q. Do you know who the officers and directors of the Continental 
Grain are? A. Ido. 

Q. Do you know of your own knowledge whether or not any officer 
of Continental Grain is an officer of Upper Lake Shipping? A. I know 
definitely that there is no officer or director of Continental Grain Com- 
pany or stockholder who are officers in Upper Lakes Shipping. 

Q. Do you know of your own knowledge whether any such person 
is a director of Upper Lakes Shipping? A. I know of my own know- 
ledge that no such person is a director of Upper Shipping. 

Q. Do you know of your own knowledge whether or not any officer 
or director of Upper Lakes is an officer, director or shareholder of 
Continental? A. I know of my own knowledge that no officer, director 

or shareholder of Upper Lakes Shipping in a director, officer or 
shareholder in Continental Grain Company. 
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MR. EHRLICH: Will you mark this General Counsel's Exhibit 
Number 2 for identification. 


(The document above referred to was 
marked General Counsel's Exhibit No. 
2 for identification. ) 


BY MR. EHRLICH: 

Q. I show you General Counsel's Exhibit Number 2 for identifica- 
tion and ask you if you have ever seen that before,sir. A. I have. 

Q. Will you tell us what thatis? A. It is a contract entered 
into between Upper Lakes Shipping Company and Continental Grain Com- 
pany. It covers a providing of space to the extent of 2, 800, 000 bushels 
of grain capacity. 

MR. SCHULMAN: At this time I would object to the witness testi- 
fying as to the contents. It speaks for itself. 

TRIAL EXAMINER: Yes. What is the date of the contract? 

MR. EHRLICH: February 15, 1963. 

I move for the admission of General Counsel's Exhibit 2 for identi- 
fication into evidence as General Counsel's Exhibit 2. 

TRIAL EXAMINER: Any objection? 

MR. SCHULMAN: If I may, Mr. London, examine him on voir dire 
on the contract. 

TRIAL EXAMINER: Yes. 


* * * 


MR. SCHULMAN: I have no objection, sir. 


MR. FRIEDMAN: No objection. 
TRIAL EXAMINER: It may be received. 


(The document above referred to, hereto- 
fore marked General Counsel's Exhibit 
No. 2, was received in evidence. ) 


MR. EHRLICH: I would like to point out that that is not a copy. 
That is an executed document. 
MR. SCHULMAN: It looks like a duplicate original to me. 
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MR. EHRLICH: That's what it is. 

Q. Now I show you General Counsel's Exhibit Number 2 and refer 
you to numbered paragraph one thereof. Mr. Mayer, is that your current 
contract with Upper Lakes? A. It is. 

Q. Are you operating under that contract presently? A. Weare. 

Q. Will you explain to the Trial Examiner--strike that. Does 
Upper Lakes maintain any facility at Three Rivers in Canada? A. They 
do. 


Q. And will you explain what if any use you make of that facility 
and under what circumstance?. A. Upper Lakes Shipping Company, one 


of their associate companies is Three Rivers Grain and Elevator Com- 
pany located at Trois Rivieres, the American translation being Three 
Rivers. They operate an elevator of upwards of six million bushels 
capacity. 

A good part of that capacity is used to transship Canadian grain, 
and under this contract Continental Grain Company obtained the use of 
elevator space up to 2, 800, 000 bushels for us to ship grain through this 
space. 

That is to say, we ship through this capacity many types and grades 
of grain. 


* * * * * 


These various varieties and grades are shipped through the ele- 
vator in Three Rivers for eventual reshipping on ocean liners to coun- 
tries such as the United Kingdom, Holland, Denmark, West Germany, 
Belgium, Spain, Portugal, Italy, Israel and some other countries. 

We might load a ship for Rotterdam, as an example, with a total 
of 600, 000 bushels of grain which might be made up of 125, 000 bushels 
of Number 8 soybeans, 180,000 bushels of Number 2 yellow corn, and 
so forth. 

Since the advent of this St. Lawrence Seaway some four, five years 
ago, we now have very, very large lakers, what we call lakers, lake- 
going ships which travel between lake ports such as Fort William, Duluth 
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39 and Chicago, Milwaukee, Toledo through the St. Lawrence port where 
they carry in many, many cases from 400, 000 we loaded one day up to 
730, 000 bushels capacity, which is being taken by these ships to such 
ports as Sorrel, Montreal, Three Rivers, Quebec, where the grain is 
unloaded from these ships. Then these same boats will turn back into 
the lake ports for further loading. 

This grain might stay in these elevators for transshipment for 
five hours, they may stay for five months depending on the eventual de- 
mand in the countries named for the various types of grain. 

it is a distinct advantage for an exporter such as ours who pre- 
sently controls about 25 per cent of the grain export business to have a 
storage facility available in a place like in a St. Lawrence port which 
availability is not open to us in any other public elevator in the St. Law- 
rence such as Montreal where they have large elevators and where grain 
shipped into this elevator in Montreal can only be taken by the elevator 
as long as there is a ship waiting on the other side to load it for a trip 
to Europe. 

So it is necessary for us to carry on our general export business 
to have arrangements where we either own our own elevators or have 
arrangements such as we were able to negotiate with Three Rivers Upper 
Lakes concerns. 

Our next competitor in size who is about equal size as far as ex- 
port is concerned built their own elevator in "Bacomo”", that's further 
out towards the Atlantic, several years ago with an expenditure of up- 
wards of $15 millian. 

We decided not to put any such money into a facility which would 
surely run upwards of $5 million to have proper facilities and preferred 
to make an arrangement with a concern like Upper Lakes in Three Rivers. 

We have been using this facility to a very large extent, of course, 
this Upper Lakes dispute making it impossible for us to load these Upper 
Lakes ships. 

MR. SCHULMAN: I object and move to strike out as to what makes 
it impossible. 
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TRIAL EXAMINER: Yes. That may be stricken. 

THE WITNESS: Because of our inability to load these Upper Lakes 
Ships we have been-- 

MR. SCHULMAN: I move to strike that out, same objection. 

TRIAL EXAMINER: No. The motion will be denied. 

THE WITNESS: Because of our inability to load these Upper Lakes 
ships and we have had one in port since April 22nd not loaded to this date, 
we have greatly suffered in the export market. 

MR. FRIEDMAN: I move to strike the statement of the witness. 

TRIAL EXAMINER: The motion will be denied. 

THE WITNESS: And in many cases we have had to buy grain in 
other ports where we don't have our own elevators such as Duluth and 


Toledo. But far more serious we have lost a good part of our export 


business to other exporters located differently in different situations than 
what we are with our contract at Three Rivers. 

MR. SCHULMAN: I move at this time to strike the last part of the 
witness’ answer, what they lost or what caused it is totally irrelevant to 
this proceeding. 

MR. FRIEDMAN: And as a conclusionary statement beginning with 
the words "Far more serious." 

TRIAL EXAMINER: Motion will be denied. 

MR. FRIEDMAN: Could we have an instruction to the witness, Mr. 
Trial Examiner, that he attempt to keep his answers reasonably within 
the confines of the question? 

TRIAL EXAMINER: Yes. I think you should do that. 

BY MR. EHRLICH: 

Q. Now, Mr. Mayer, in the utilizing of the Three Rivers’ facility 
belonging to Upper Lakes shipping, what are the terms and provisions ii 
terms of capacity and rates that Continental pays to Upper Lakes? 

MR. FRIEDMAN: Objection. The contract speaks for itself. 

TRIAL EXAMINER: Isn't that true? 
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BY MR. EHRLICH: 

Q. Mr. Mayer, is that contained within this contract? A. I 
would have to look at it. I see nothing here as to elevator rates that 
are to be charged on the grain going through Three Rivers. 

Q. What are the elevator rates charged to you? A. They are 
officially published rates approved by the Canadian Government, and 
we pay these published rates the same as they are at every St. Law- 
rence port. 

Q. Do I understand then that would be the same rate that you 
would pay at any other-- A. The same rate we would pay at any other 
port or the same rate that anybody else would pay at any St. Lawrence 
port. 

MR. SCHULMAN: Iam going to object to the latter part of the 
testimony unless he is pressed to qualify the witness as an expert, and 
the basis of this expertise. 

MR. EHRLICH: He may testify to what he knows. 

MR. SCHULMAN: He made a flat statement. 

TRIAL EXAMINER: You may cross examine later on if you wish 
as to that. 

BY MR. EHRLICH: a 

Q. Are you acquainted with the rates that are charged by Upper 
Lakes at its Three Rivers facilities to companies other than your own? 
A. They are in the existing tariff which is in effect of which I have a 


copy. 


MR. SCHULMAN: The answer is not responsive to the question. 

BY MR. EHRLICH: 

Q. Now, who sets that tariff rate? A. The tariff rate is set by 
the elevators located in the St. Lawrence and they are approved or dis- 
approved by the Canadian Report, Canadian Government. 

Q. Now, Mr. Mayer, are you familiar with the gentleman by the 
name of Jack Connor? A. Iam. 


25 


Q. If you know, who is Mr. Jack Connor? A. Jack Connor is 
president of Local 418 ILA. 

Q. Does Continental Grain at its Grain elevator B and Grain Ele- 
vator A in the City of Chicago have any collective bargaining agreement 
with Local 418 of the ILA? A. We do. 

Q. For how long approximately have you, if you know, have you 
had such a collective bargaining arrangement? A. We have had it ever 
since we operated here. 

Q. How long have you beenoperating? A. We have had it since 
we have been operating in Chicago. 

Q. How long have you operated in Chicago? A. Since 1938. 

Q. I'msorry. You testified that Mr. Connor is the president? 
A. President of Local 418 ILA. 

Q. Calling your attention to on or about February 15, 1963, did 
you have occasion to have a conversation with Mr. Connor on that date? 

A. I did. 

MR, SCHULMAN: I object to any testimony given relative to any 
incident which may have occurred on or about, any time prior to on or 
about April 22, 1963. 

TRIAL EXAMINER: Objection over-ruled. You may answer. 

BY MR. EHRLICH: 

Q. Do you recall my question, Mr. Mayer? A. I talked to Mr. 
Connor over the telephone about February the 15th. 

Q. Will you tell us what you said to Mr. Connor and what Mr. 
Connor saidto you? A. Yes. I recall the general conversation very 
well. It was getting rather close, that is, the opening of the navigation 
season of the Great Lakes. 

MR. SCHULMAN: Once again, Mr. Examiner, I will request, sir, 
you direct the witness to confine himself to the question asked. He was 
asked the conversation. Now he's going off into some other area that 
was about some time of the opening of the lakes. We have the date fixed 
and I think we ought to have the conversation, without editorializing the 
conversation. 
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TRIAL EXAMINER: Well, I know, but the date may have some 
Significance to him which I don’t recognize. The answer may stand. 
Go ahead. 

THE WITNESS: I called Jack on the phone and I said, "Jack, we 
are closely approaching the opening of the shipping season on the lakes 

some two months away, what do you think will happen this year, 
will we be able to load Upper Lakes ships? We expect to be shipping 
goodly quantities of grain again this year. Can you be helpful in seeing 
that these boats are loaded?” 

Jack said, "I'm sorry, Mr. Mayer, but the dispute between Upper 
Lakes and SIU has not been settled, and as far as we are concerned we 
again are going to support the SIU and I don’t believe these ships will 
be loaded here. I'm sorry.” 

BY MR. EHRLICH: 

Q. Do you recall him saying anything else? A. Yes. He said, 
“After all, you did load other ships last year which you had no trouble 
with. Why don’t you bring in other ships other than Upper Lakes and I 
am sure you will have no difficulty getting these ships loaded at your 
elevators." 

Q. Do you recall him saying anything else? A. That's about 
all I recall at this time. 

Q. Do you recall him saying anything with relation to the situa- 
tion this year? A. Well, he-- 

MR. FRIEDMAN: Object to the leading question. 

MR. EHRLICH: I asked the gentleman if he recalled anything fur- 
ther, Mr. Examiner. 

TRIAL EXAMINER: He may answer. 

MR. SCHULMAN: Also at this time, Mr. London, I move to 
strike out the testimony the witness just gave. I withdraw that. I just 
checked something here. I'm sorry. 

THE WITNESS: Could you repeat it? 
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BY MR. EHRLICH: 
Q. Yes. Do you recall him saying anything with relation to the 
Situation this year? A. Well, in this conversation, of course, as I 


have stated it, he said, of course, this would be the same as we had 
the former year, 1962, in which we had great difficulty in loading these 
ships. 

MR. FRIEDMAN: Is the witness now saying what Connor said? 

THE WITNESS: No. 

MR. FRIEDMAN: Can we have that sentence stricken? 

BY MR. EHRLICH: 

Q. Just tell me--you did indicate Mr. Connor did say to you 
something with relation to the situation? A. Yes. 

Q. Now, will you just tell us if you recall, to the best of your 
recollection what Mr. Conner said? A. About the words as I can 
recall it would have been in words "This would be this year the same 
as it was last year." 

Q. Now referring you to the year 1962, the shipping season, 
by the way before that--let's strike that. When does the shipping 
season normally open up in the Port of Chicago? A. Anywheres be- 

between the 15th and 30th of April. 

Q. And when does it normally close? A. Anywheres between 
the 28th of November till the 10th of Decemb er. 

Q. All right, sir. Now calling your attention to the year 1962, 
did you have a contract with Upper Lakes Shipping with the exception 
that the quantity that we could, storage facility we could use in their 
facility was in a smaller elevator. 

MR. FRIEDMAN: I move to strike the answer because I couldn't 
get the objection in in time on the ground that this relates to matters 
which are outside the scope of the complaint and outside the scope of 
the bill of particulars. There is no reference in the bill of particulars 
to anything that happened in the year 1962. 
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MR. EHRLICH: General Counsel has not alleged this matter in 
1962 as violative of the Act. We are merely putting it in as background 
information to explain the words of Mr. Connor in the telephone conversa- 
tion. 

TRIAL EXAMINER: They may be received for that limited pur- 
pose. 

BY MR. EHRLICH: 

Q. Now, in 1962, Mr. Mayer, what happened? 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: You may answer, being received for that 
limited purpose. 

MR. SCHULMAN: What does he mean, what happened? Is that 
a question ? 

TRIAL EXAMINER: Well, I assume counsel means with refer- 
ence to the performance of that former contract. 

MR. EHRLICH: That’s exactly what Imean. I was just about to 
qualify it. I could do it step by step if you direct, but I think the ques- 
tion with the qualification you have added is entirely proper. 

MR. SCHULMAN: Would the next question be what happened in 
1963, and then the witness would give him a narrative of what he con- 
siders the story? Ithink we are entitled to question and answer. 

TRIAL EXAMINER: Go ahead and question him. 

MR. EHRLICH: All right. 

Q. Mr. Mayer, did any ships owned and operated by Upper Lake 
shipping come to Continental's Grain Elevator B in 1962? A. Yes. 

MR. SCHULMAN: May we interject we have a continuing objec- 
tion to this line of questioning as to what transpired in 1962 even for 
those limited purposes ? 

TRIAL EXAMINER: It may be so understood. 

MR. FRIEDMAN: I join him in that. 

TRIAL EXAMINER: Yes, you may have the same exception. 


BY MR. EHRLICH: 

Q. When did the first such ship come in? A. I believe it was 
about May 15th. 

Q. And what was the name of that ship if you recall? A. Frank- 
ly it slipped my mind. I'm not sure. 

Q. Did the ship called the SS Erickson come in that year? A. 
We had the Erickson here. I was on it. I know the Erickson was in 
port and loaded. 

Q. Do you recall when the Erickson came in? A. About May 
15th I believe because she loaded-- 

Q. Allright. A. Prior to the-- 

MR, EHRLICH: Will you mark this General Counsel's Exhibit 
Number 3 for identification. 


(The document heretofore referred to 
was marked General Counsel's Exhibit 
No. 3 for identification. ) 


BY MR. EHRLICH: 

Q. I show you General Counsel's Exhibit Number 3 for identifica- 
tion and ask you if you have ever seen that before. A. I did. 

Q. When did you first see that? A. About the middle of April. 

Q. Under what circumstances did you first see it? A. This 
particular document was mailed to me. My secretary put it on my desk 
with the envelope without a sender on it. However, I had knowledge of 
this the day or two prior to my receiving it. 

MR. FRIEDMAN: Mr. Trial Examiner, could we have the ex- 
hibit ruled on before the witness testifies about it? 

MR. SCHULMAN: I object to it. 

MR. FRIEDMAN: We haven't had a chance to look at it or have 
the thing identified. 

TRIAL EXAMINER: He hasn't offered it yet. 

MR. FRIEDMAN: He's already testifying about it. 

MR. YOUNGBLOOD: He's not testifying to the contents. 
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MR. SCHULMAN: If I may be heard, gentlemen, I will object 
to any testimony by this witness, any reference to this letter. In fact 
he just started to testify he knew about the contents, he heard from 
other sources. If it's a question of identification, that's one thing. But 
as soon as he starts to testify in any manner about this document, I 
am prepared to object to it unless you are prepared to offer it in evi- 
dence. 

TRIAL EXAMINER: Do you offer it now ? 

MR. EHRLICH: Yes. I will offer it now or I'll offer it later. 

TRIAL EXAMINER: All right. Show it to the gentlemen. 

BY TRIAL EXAMINER: Mr. Mayer, you said this was in April 
of what year? A. Middle of ‘April, 1962. 

MR. EHRLICH: I will agree, Mr. Examiner, that I will offer 
it, but I wish to lay a broader foundation for it to be offered. 

MR. SCHULMAN: Do you want to lay a foundation? 

TRIAL EXAMINER: Well, do you object right now? 

MR. SCHULMAN: Oh, yes, at the present time, yes. 

TRIAL EXAMINER: All right. Go ahead, lay the foundation. 

BY MR. EHRLICH: 

Q. You are testifying, Mr. Mayer, to the circumstances under 
which you first saw this. A. Iwas. 

Q. Will you--I do not recall your answer in its entirety--would 
you restate it, please? A. I received this through the mail. It was 
put on my desk by my secretary with the envelope and it showed no 
sender. 

Q. Had you ever had knowledge of this document before the re- 
ceipt of it which you have just testified to? A. Yes. 

MR. SCHULMAN: Objection. 

BY TRIAL EXAMINER: 


Q. Your answer is yes? A. Yes, a day or two prior. 
TRIAL EXAMINER: What is your next question? 
MR. SCHULMAN: I have an objection. 
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TRIAL EXAMINER: To the question? 

MR. SCHULMAN: To the question, that's right. 

TRIAL EXAMINER: Allright. The answer may stand. He's 
already answered. I didn't hear your objection. 

BY MR. EHRLICH: 


Q. Will you tell us the circumstances under which you gained 


that knowledge, sir? A. Yes. I had sent my assistant to Elevator B 
to talk to the president of Local 418 upon some matters that had come 
up which had to be settled. | 

Q. Let me interrupt you. Who is your assistant ? ik: Bernie 
Steinweg. He called me from the elevator and told me-- 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection. 

TRIAL EXAMINER: Yes. Sustained. 

MR. EHRLICH: All right. I now offer this in evidence, Your 
Honor. 

MR. SCHULMAN: Objection, absolutely no foundation for the 
introducing of this exhibit: other than he got this through the mail. I 
could have sent it, you could have sent it. . 

TRIAL EXAMINER: Yes. Sustained. 

BY MR. EHRLICH: 

Q. You testified the Erickson arrived on or about May 15, 1952. 
Prior to the arrival of the Erickson did you have occasion to have a 
conversation with Mr. Jack Connor? 

A. Idid. 

Q. Will you tell us where that conversation took place? A. 
Over the telephone. 

Q. And what did you say to Mr. Connor and what did Mr. Con- 
nor say to you? 

MR. FRIEDMAN: Mr. Trial Examiner, I want to object particu- 
larly to this testimony in addition to our standing objection, that is, 
as to the detail in which the General Counsel apparently is attempting 
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to go into this socalled background evidence. He is now going into con- 
versations back in May of 1962 which is admittedly outside the scope 
of this complaint as to conversations. 

TRIAL EXAMINER: Yes, but we haven't gone very far yet in 
background. We have had very little background. 

MR. FRIEDMAN: I submit this is immaterial and prejudicial 

TRIAL EXAMINER: I told you for what purposes it is being re- 
ceived. Objection is over-ruled. He may answer. 

MR. FRIEDMAN: What was that date? 

MR. EHRLICH: Shortly prior to May 15, 1962. 

Q. You were about to tellus, Mr. Mayer, what you said to Mr. 
Connor and what Mr. Connor said to you. A. I told Jack that we ex- 
pected this Upper Lakes ship to be in very shortly, would he be help- 
ful in instructing his men to load it. He said, "I am not going to tell 
my men to load or not to load. That’s upto them.” 

Q. Did he say anything else, sir, that you recall? A. No. 

TRIAL EXAMINER: Well, gentlemen, it’s 12:00 o'clock I guess 
or close to it. 

MR. EHRLICH: May I just finish this conversation? 

TRIAL EXAMINER: Yes, go ahead. 

BY MR. EHRLICH: 

Q. Do you recall if he said anything with relation to the SIU in 
that telephone conversation? 

MR. SCHULMAN: Objection to the leading of the witness. 

MR. EHRLICH: My last question, Mr. Examiner was whether 
or not he recalled. 

MR. SCHULMAN: Not this time. 

MR. EHRLICH: Ik was the question before. 

MR. SCHULMAN: I will object to both of them. 

TRIAL EXAMINER: Your objection is over-ruled. He may 
answer. 

THE WITNESS: Yes. He told me that they were supporting the 
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SIU dispute and therefore he did not think his men would unload any 
Upper Lakes ships. 

BY MR. EHRLICH: 

Q. Do you recall if he said they who he meant? A. "Our men,” 
members of Local 418. ; 

Q. Do you recall anything further in that telephone conversation? 

A. Not offhand. 


* * * * 


TRIAL EXAMINER LONDON: The proceeding will be in order. 

MR. SCHULMAN: Mr. London, I wish at this time to state on be- 
half of the Respondent SIU I ask that any testimony given by this witness 
relative to conversations had with representatives of any other labor 
organization be not binding upon or considered by you as binding upon 
the Respondent SIU, testimony given about some conversations he had 
with a representative of another organization. So far as that is con- 
cerned I think it is hearsay as far as the SIU and also will not be bind- 
ing upon in any respect or manner the SIU. 

TRIAL EXAMINER: Allright. Your statement is noted. 

You may proceed. 

MR. EHRLICH: Thank you. 

Q. Mr. Mayer, when you were testifying before, you testified 
to a conversation you had with Mr. Connor shortly prior to May 15, 
1962, and that the Erickson came in on or about that date when the 
Erickson came in to GrainBlevator B, is that correct? A. Correct. 

Q. And was the Erickson to be loaded that day? A. The Erick- 
son was to be loaded just as soon as she could be ready for loading. 

Q. What if anything occurred when the Erickson came in on or 
about May 15, 1962? A. There were pickets on the place both from 
the water side and also from the land side. 

Q. And how long did that picketing continue? A. For about a 
day or two. 
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Q. Did Continental make efforts to load the Shaw at the time the 
picketing was going on? A. Yes. 

MR. FRIEDMAN: Were you talking about the Erickson or the Shaw? 

MR. EHRLICH: I beg your pardon. Please correct my question 
accordingly. 

MR. FRIEDMAN: You are now talking about the Erickson? 

MR. EHRLICH: I am talking exclusively about the Erickson about 
May 15, 1962. Any reference I may have made to the Shaw on that date 
was an erroneous reference and I meant to say the Erickson. 

BY TRIAL EXAMINER: 

Q. And your answers were directed to the Erickson? A. Yes. 

Q. Isthat correct? A. Correct. 

BY MR. EHRLICH: 

Q. Did you attenpt to load the Erickson while the picketing was in 
effect? 

A. Yes. We asked the men to load it and they refused. 

Q. Were any other ships loaded during the period of time that the 
pickets were engaging in their activity at Grain Elevator B at that time ? 
A. I don’t recall. 

Q. How long did you say that picketing continued? A. A day or 
two. 

Q. If you know what caused the cessation of that picketing? A. 
An injunction was granted against picketing. 

Q. When was that? A. I believe the boat finally loaded on the 
18th of May. 

Q. What happened after the boat was loaded? Did it leave? A. 
She left. 

Q. Now calling your attention to on or about May 30, 1962, did 
another ship belonging to Upper Lakes Shipping, Ltd. come to Grain 
Elevator B? A. The Shaw arrived on or about May 30. 

Q. Calling your attention to shortly before May 30, 1962, did 
you have occasion to have a conversation with Mr. Jack Connor? A. I 
did. 
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Q. Will you tell us, please, where that took place? A. By 
telephone. 

Q. Will you tell us what Mr. Connor said to you and what you 
said to Mr. Connor? . 

A. I called Jack-- 

MR. FRIEDMAN: Could we have a foundation laid for this con- 
versationasito who called whom ? 

BY MR. EHRLICH: 

Q. Did you call Mr. Connor or did Mr. Connor call you? A. 

I called Mr. Connor by telephone. 

Q. Now will you tell us what Mr. Connor said to you and what 
you said to Mr. Connor? A. Iasked Jack if he would be helpful in 
trying to get us load the Shaw which would be in about a day or so. And 
he told me again he will not tell the men to load or not to load. I told 
him, "Jack, since we had the picket removed, the pickets removed on 
the Erickson, assuming there are no pickets, wouldn't your men load?” 
And at that particular time he introduced a new notion to mewhich was 
that pickets or no pickets, injunction or no injunction, an injunction 
can order men to stop picketing but they can not order men to work. 

He again said as he said before, "Why don't you bring in other boats 
other than Upper Lakes ships and you won't, you won't have any trouble 
loading those." 

Q. Do you recall Mr. Connor saying anything else to you in that 
conversation? A. Not offhand. 

Q. Do you recall the use of the term "invisible picket line"? 

A. Yes, definitely. 

Q. Will you tell us in what connection you recall that term having 
been used? 

MR. FRIEDMAN: I will object to the leading question. 

TRIAL EXAMINER: You may answer. 

THE WITNESS: He said, "Even if there is no picket line there is 
an invisible picket line around these ships, " meaning these Upper Lakes 
ships. 
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BY MR. EHRLICH: 
Q. Do you recall them saying anything else in that conversation? 
No. 
Q. Do you recall any mention of the SIU in that conversation ? 
MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection. 

TRIAL EXAMINER: Over-ruled. 

THE WITNESS: Yes. I believe that’s correct. I reeall as he had 
stated before that they were committed to support the SIU in their dis- 
pute with the Upper Lakes Shipping. 

MR. SCHULMAN: At this time again I renew my objection to any 
testimony this witness may give with respect to a conversation with Mr. 
Connor or comparable persons as being binding upon the SIU. 

BY MR. EHRLICH: 

Q. Did the Howard L. Shaw come in that year, come in to Ele- 
vatorB? A. Yes. 

A. Yes. She came in about May 30. 

Q. Did you make an attempt to load the Howard L. Shaw at that 
time, at Grain Elevator B? A. Yes, we did. 

Q. What happened when you made that attempt? A. After, again 
the injunction was granted, the pickets were removed, we ordered our 
men to load, they would not load. 

Q. Was the Howard L. Shaw ever loaded at Grain Elevator B in 
the year 1962? A. It was. 

Q. If you recall, when approximately or exactly as you can re- 
call did they load? A. About July the 9th or 10th. About that date, on 
or about that date. 

Q. Calling your attention to on or about July 8, 1962, did you 
have occasion at that time to gain any information with relation to the 
Howard L. Shaw? A. Yes. I read in the Chicago Sunday Tribune-- 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection to what he read in the newspaper. 
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TRIAL EXAMINER: Yes. That part may be stricken for the time 
being at least. 

MR. EHRLICH: Mr. Examiner, I submit that he is not, the testi- 
mony with relation to what he may or may not have read in the newspaper 
would not be binding on the respondents, but that information came to 

his attention and he is describing the fact it came to his attention. 
Whether the information is right or wrong, erroneous or in fact true 
that this was the method in which he gained certain information. I think 
he should be allowed to testify to that. 

MR. SCHULMAN: This is a most unique way of putting testimony 
into a record. It's absolutely hearsay. What counsel is proposing is to 
put anything in the record. This is most unusual. 

TRIAL EXAMINER: As I understand the rule to be, hearsay evi- 
dence may be used to show what caused some conduct following the re- 
ceipt of that hearsay. The hearsay, of course, is not accepted for the 
truth of the matter set out in the newspaper item, but if that newspaper 
report caused him to take some conduct, take some action, it is received 
for the limited purpose only of showing what prompted him to take cer- 
tain action. But, of course, I will make no finding as to the contents, as 
to the truthfulness of the news item. 

MR. EHRLICH: That was the import of what I was trying to convey 
to the Examiner. 

MR. FRIEDMAN: Wouldn't it be proper, Mr. Examiner, what he 
did later on as his motivation becomes an issue? That might be proper. 

MR, EHRLICH: That is the train I am going to pursue. I was lay- 
ing a foundation for it. 

MR. FRIEDMAN: You need no foundation for proper testimony. I 
think all we are saying is that if you are going to show that this witness 
did something, ask him what he did. Later on if you want to find out why 
he did that we can take that up. 

MR. EHRLICH: The question stands now, Mr. Friedman. 

TRIAL EXAMINER: Yes. He may answer. You may proceed. 
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THE WITNESS: I saw in the Sunday Tribune of July the 8th that a 
truce had been arranged between the then Secretary of Labor Goldberg 
and apparently SIU and, ILA and SIU, allowing for it was about 30 days 
duration of this truce during which the Upper Lakes Ships could be loaded. 

I called both Mr. Connor and Paul Janich. 

BY MR. EHRLICH: 

Q. Who is Mr. Janich? A. Paul Janich is president of Local 
101 ILA known as the Trimmers Union. And advised them of what I had 
seen in the paper, called their attention to it and talked to both of them, 
particularly with Jack Connor, that with that being the case could he de- 
termine its correctness and could we figure on loading the ship the next 
day. They had not seen it. 

BY TRIAL EXAMINER: ~ 

Q. Who is this now? A. Jack, Jack Connor, president of Local 
418 ILA. I called his attention to which page it was inthe paper. And 

between these two conversations I was given a party by the name 
of Tanner identified as being-- 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection to this hearsay testimony. 

MR. EHRLICH: I think he can testify as to what he was told by 
the men. 

BY TRIAL EXAMINER: 

Q. Mr. Connor is it? A. Yes. 

TRIAL EXAMINER: Yes. You may proceed. 

THE WITNESS: Mr. Al Tanner had some Official capacity with 
the SIU. 

MR. SCHULMAN: Objection. Is this the testimony ? 

TRIAL EXAMINER: This is the conversation of Mr. Connor as I 
understand it. 

MR. SCHULMAN: I want that clarified, whether the witness is 
saying some connection with the SIU or Connor said Tanner was an officer 
of SIU. 
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THE WITNESS: Connor said he had some connection, was an of- 
ficer of SIU. He told me that. Iwas able to reach Mr. Tanner by 
telephone. 


* * 


BY MR. EHRLICH: 

Q. What did you say to this voice on the other end of the phone 
which identified itself as Al Tanner and what did it say to you? A. 
I said, "I'm Julius Mayer, executive vice president of Continental Grain 
Company." I said, "I saw in the paper this morning that a truce had 
been arranged whereby this boat we now have in port can be loaded. I 
have talked to two union men in Chicago, Jack Connor and Paul Janich, 
and I was told that you are the one that will have to pass on this.” To 
which he replied, "Mr. Mayer, I have been trying to reach Mr. Bradley 
and Mr. Hall. Both of them are now in West Berlin, Germany, at a 
convention, at a union convention, and before I can take action to have, 
that the boat be loaded, I have to tak to them and get their consent. Just 
as soon as I will talk to them you can get in touch with me or I will call 
you and I believe by that time this can be arranged.” 

BY TRIAL EXAMINER: 

Q. I believe you mentioned something about conversation with a 
couple of men in Chicago. A. Jack Connor and Paul Janich. 

BY MR. EHRLICH: 

Q. Now, if you know, who is Mr. Paul Hall? A. Mr. Paul Hall 
is president of SIU. 

MR, EHRLICH: Can we have a stipulation Paul Hall is president 
of SIU? 

THE WITNESS: Captain Bradley is president of the ILA. 

MR. FRIEDMAN: I can't stipulate about Captain Bradley. He used 
to be. 

MR. EHRLICH: At the time the witness is testifying about. 

MR. FRIEDMAN: I will stipulate that Captain Bradley was at that 
time the president of the ILA. 
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MR. EHRLICH: Will you stipulate that Paul Hall at that time was-- 

MR. SCHULMAN: Paul Hall was and is the president of the Sea- 
farers International Union of North America, AFL-CIO. 

MR. EHRLICH: May the stipulation be received? 

TRIAL EXAMINER: Yes, it may be received. 

BY MR. EHRLICH: 

Q. Was anything further discussed in that telephone conversation, 
Mr. Mayer? A. No. 

Q. Calling your attention to the following day which would be July 
9, 1962, did you have occasion to place any long distance phone calls that 
day? A. Idid. 

Q. Do you recall to what city or cities you placed a call or calls 
that day? A. Detroit, Michigan. 

Q. How many calls, long distance calls did you make by the way, 
sir, that day? A. kt would be difficult to answer that. I was home that 
day. It was the funeral, the day of the funeral of my motherinlaw. I had 
gone to the funeral, to the cemetery, came home about 11 o'clock. I did 
not go to the office that day. 

Q. In any event, you called Detroit that day? A. I called Detroit 
that day after I reached home from the cemetery. 

Q. Do you recall what number you called in Detroit, sir? A. No, 
I don't. 

Q. I again show you General Counsel's Exhibit 4 for identification 
and ask you if that aids you in refreshing your recollection as to what 
number in Detroit, Michigan you called on that day. A. This shows on 
July 9th a call was placed from my home by direct automatic for station 
to station call for Area Code 313 which is Detroit, Michigan, with the 
number Victory 3-4741,, call placed at 11:23 a.m. from my home number, 

ID 3-2450. 

MR. EHRLICH: May we have a stipulation, Mr. Friedman and Mr. 
Schulman, that in the Detroit phone directory for 1962 and the current 
phone directory the number listed as VI 3-4741 is listed in the phone books 
as Seafarers International Union? 
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MR. FRIEDMAN: Would you mind asking for these stipulations 
off the record? We might not want to agree and might not want that in 


the record. 

MR. EHRLICH: I don’t see how it could prejudice you but I would 
be happy to go off the record. 

TRIAL EXAMINER: All right. Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: Allright, proceed. Apparently you can't get 
the stipulation. 

BY MR. EHRLICH: 

Q. Mr. Mayer, did anyone answer the phone at the other end? 
A. Yes. 

Q. Was it a man or woman or could you tell? A. A lady. 

Q. What did this lady say? A. Seafarers International Union. 

Q. What if anything did you say to the lady? A. I said, "I would 
like to speak to Mr. Tanner." 

Q. What if anything did she say to you? A. She said, "Just one 
second, I will connect you." 

Q. Now, did anyone else thereafter come on the line at the other 
end? A. Yes. 

Q. Did you recognize that voice? A. I recognized that voice. 

Q. Whose voice was that that you recognized? A. The same as 
the party I talked to the day before. 

Q. What did that party say to you and what did you say to that 
party? A. "This is Al Tanner." 

Q. Did he say anything further at that time? 

MR. FRIEDMAN: I now object to any further testimony between 
this witness and concerning the conversation between this witness and 
the party at the other end on the ground that there is not a sufficient 
foundation for it. 

TRIAL EXAMINER: Objection over-ruled. 

BY MR. EHRLICH: 
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Q. If you recall did that party say anything further? 

MR. FRIEDMAN: I would like to ask one or two questions on 
voir dire. 

TRIAL EXAMINER: You may do so. 

BY MR. FRIEDMAN: 

Q. Mr. Mayer, it is correct that on the previous day when you 
placed a call to Algonquin Park in Ontario that the voice that answered 
Was a voice you had never heard before? 

A. That's correct. 

Q. At that time had you ever met Mr. Al Tanner? A. I have 
never met him. 

Q. You still have never met him? A. That's correct. 

Q. And the only two conversations concerning which you ever had 
with this man according to you are that day the Algonquin Park phone 
call and the following day? A. Correct. 

Q. And to this time you have never seen or met this man? A. 
That's correct. 

MR. FRIEDMAN: Mr. Trial Examiner, I submit there is no 
foundation for these conversations. 

MR. SCHULMAN: I join in the motion after voir dire examination. 

TRIAL EXAMINER: I think the foundation is sufficient. Objection 
is over-ruled. Motion denied. 

BY MR. EHRLICH: 

Q. Will you continue, Mr. Mayer and tell us what else you re- 
call of the voice at the other end of the Phone saying? A. Yes. Very 
well, He said, "I have reached West Berlin and I have released the 
Shaw.” 

Q. Do you recall him saying anything else? A. No, that was 
about it. 

Q. Thereafter did you make another attempt to load the Howard 

L. Shaw in 1962? A. We did. 
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Q. When did you make that next effort? A. I believe it was 
about the following day. I believe it was on the 10th. 

Q. Allright. Now, prior to your making that attempt on the 
10th, did you have occasion to have a telephone conversation with Mr. 
Jack Connor? A. Yes. 

MR. FRIEDMAN: Now, Mr. Trial Examiner, at this point we 
are still in the summer of 1962. The General Counsel said that all 
of these conversations were designed for one purpose, that was to ex- 
plain a remark Mr. Conner made in February over the telephone. 
Now I want to object and move that all of this testimony about conver- 
sations between this witness and Tanner or the alleged Tanner, refer- 


ences to the loading of the: Shaw after a truce that was arranged by 
Secretary Goldberg are totally beyond the scope of that limited purpose 
for which they were offered. 

I want to make one other observation. The socalled truce that 
was arranged in July or thereabouts of 1962 was a matter with which 


I am sure that the Trial Examiner was somewhat familiar as the gen- 
eral public was. It was in the newspaper. 

The fact that a Secretary of Labor may intercede and use his 

influence with other influential people to arrange a temporary 
working out of a problem should not then be used toward a record in 
a proceeding like this to indicate that those people who may have helped 
the Secretary of Labor are thereby guilty later on when similar events 
may occur and the socalled truce is over. 

I think that this is a bad approach to take, that it violates the 
general rule against settlement discussions being brought into litiga- 
tion, and I think that this entire matter should be stricken. 

MR. SCHULMAN: I join in that motion, Mr. Examiner. 

MR. EHRLICH: Mr. Examiner, I think Mr. Friedman's remarks 
joined in by Mr. Schulman are totally extrinsic with the ruling you 
have already made with reference to the explanation I gave as to the 
purpose of this line of questioning. 
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Further, the purpose has been clearly delineated. We have al- 
leged in our complaint a threat on or about February 15, 1963. 

Now, this background information, and we are not asking that any 
finding of violation be predicated upon what occurred in 1962. It sim- 
ply explains and shows that the comments made by Mr. Connor to Mr. 
Mayer on or about February 15, 1962 to which this man has already 
testified-- 1968, I beg your pardon--did constitute a threat at that time. 

TRIAL EXAMINER: I think I understand his position. Certainly 
he wants a finding as to what took place back there but he does not ask 
for a finding that that conduct back there in 1962 was violative of the 
Act. 
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BY MR. EHRLICH: 

Q. All right, sir. Will you tell us what you said to Mr. Connor 
and what Mr. Connor said to you at that time? 

MR. FRIEDMAN: Could I have just the date? 

MR. EHRLICH: I was prior to the attempt to load on June 10, 
1962. 

MR. SCHULMAN: July 10th. 

MR. EHRLICH: I beg your pardon. 

Q. Shortly prior to the attempt to load the ship on July 10, 1962, 
you testified you had a conversation with Mr. Connor. Iam asking you 
what you said to Mr. Connor at that time and what he said to you. A. 
Yes. Itold Mr. Connor that I talked to Mr. Tanner and that he was cor- 
rect, that the truce had been arranged and word would be passed that the 
boat should load. 

Q. Do you recall Mr. Connor saying anything to you? A. No, 
not particularly. 

Q. When was the Howard L. Shaw loaded that year? A. I believe 
it was about the 10th. I'm not positive of the date. Thereabouts. 
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Q. Did any other ships belonging to Upper Lakes Shipping dock 
at Grain Elevator B in 1962? A. Yes. 
Q. What ships? A. There were two. 
Q. Ifyou recall. A. One was the Houghton and I don't remember 


the other which came prior to the expiration of the truce and were loaded. 
The Leitch came about August 10th which was past the date of the truce. 
The attempt was made to load it and the Leitch never was loaded and left 
Chicago empty. 

Q. Now, prior to the coming of the Leitch as you testified after 
August 10th, if you recall how many ships belonging to Upper Lakes 
Shipping docked at Grain Elevator B? A. I believe there were two. 

Q. Do you recall the names of those ships? A. The Houghton. 
I don't recall the other one. 

Q. Might it have been the Norris? A. Yes. It was the Norris. 

q.. Did you load those ships? A. Those ships were loaded. 

Q. Did you encounter any difficulty in loading those ships at that 
time? A. No. 

Q. After the Leitch came in as you testified on or after: August 
10, 1962, did you make any effort to load the Leitch? A. Yes, we did. 

Q. Were you successful in your efforts to load the Leitch? A. 
We were not. 

Q. Was the Leitch ever loaded at Continental Grain Elevator B 
in 1962? A. The Leitch was not loaded at Elevator B in 1962. 

Q. Was it ever loaded at any Continental facility in Chicago in 
1962? A. It was not. 

MR. EHRLICH: I now move for the admission into evidence of 
General Counsel's Exhibit 4 for identification. 

MR. FRIEDMAN: Object to General Counsel's Exhibit 4 for iden- 
tification on the ground that it is irrelevant and not properly identified. 

MR. SCHULMAN: I join in the objection. 

TRIAL EXAMINER: Objection over-ruled. It may be received. 
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(The document above-referred to, 
heretofore marked General Counsel's 
Exhibit No. 4, was received in evidence. ) 


MR. EHRLICH: Will you mark this General Counsel's Exhibit 
Number 5 for identification. 
(The document above-referred to was 


marked General Counsel's Exhibit No. 
5 for identification. ) 


* * * 


(The document above referred to, 
heretofore marked General Counsel's 
Exhibit No. 5, was received in evidence. ) 


x * * * 


BY MR. EHRLICH: 

Q. Mr. Mayer on February 15, 1963. Did you have any occasion 
to have 2 conversation with Mr. Connor late in the month of February 
in 1963? A. Idid. 

Q. Will you tell us what you tell us what you said to him and 
what--where did it take place? A. Over the telephone. Jack Connor 
called me over the phone. 

MR. FRIEDMAN: I want to object at this point, Mr. Trial 

Examiner to any testimony concerning Connor in the month of 
February other than February 15th because the bill of particulars 
furnished by the General Counsel mentions only February 15th. 

MR. EHRLICH: First of all, Mr. Examiner, I don't feel we are 
limited by the information given in the bill of particulars. 

MR. FRIEDMAN: Do you want to withdraw your bill of particu- 
lars? 

MR. EHRLICH: I didn’t suggest that, Mr. Friedman. I suggested 
that I did not feel we were limited by the information conveyed in the bill 
of particujars which has already been ruled on by Trial Examiner Leo Reed. 

MR. SCHULMAN: It appears to me that General Counsel having 
furnished a bill of particulars setting forth what the particulars are now 
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at this time, at the present time, right in the middle of the hearing is 
Saying he is not bound by the bill of particulars. I was just wondering 
if we had different rules for Mr. General Counsel. 

MR. YOUNGBLOOD: Are you contending you were not aware of 
the fact? 

MR. FRIEDMAN: We are contending that the General Counsel is 
required to practice law like anybody else. 

TRIAL EXAMINER: Just a moment. Let me take a look at the 
response of the General Counsel to the bill of particulars. 

MR. EHRLICH: Mr. Examiner, I think we have a right to have 
testimony as to that date whether or not we are contending that a pre- 
dication of a finding of violation can occur on that date. 

MR. FRIEDMAN: I didn't hear you. 

MR. EHRLICH: Let me make this very clear. We are not con- 
tending that Conner’s comments on that date were a violation, and for 
that reason it was not contained in the bill of particulars. We feel we 
may have testimony as to what occurred on that date if it is germane 
to the proceeding. 

TRIAL EXAMINER: All right. It may be received for that limit- 
ed purpose. 

MR. MAYER: I was going to make that comment. 

TRIAL EXAMINER: Go ahead. 

BY MR. EHRLICH: 

Q. Calling your attention to late February 1963 did you have oc- 
casion to have a telephone conversation with Mr. Jack Connor at that 
time? A. Yes, I did. 

Q. Where did it take place? A. Over the telephone. 

Q. What did you say to Mr. Connor and what did Mr. Connor say 
to you? A. Mr. Connor called me and he told me there was going to 

“be a meeting, an ILA union meeting in Detroit a few days after this, 
and he had told me that two of our men, Jack Garvey and Novosel, 
both officers of 418, would come along. 
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MR. FRIEDMAN: Pardon me. 

BY TRIAL EXAMINER: Who were the what, the arbitrators ? 
A. No. The officers. 

BY MR. FRIEDMAN: 

Q. Was that what he said? A. Yes, that's what he said. Connor 
said these were -- 

Q. Connor said these were both officers? A. Yes, would go 
along with him to this meeting in Detroit, and he asked me would we let 
these two men off and pay them their regular pay. They would be off 
about a day and a half leaving after lunch Thursday and missing Thurs- 
day afternoon and all day Friday and be back at work again Monday 
morning. The purpose he told me, the reason he would like for them 
to go along, was that the question of the Upper Lakes Shipping dispute. 
with the SIU which was stopping our loading of these Upper Lakes ships 
was no doubt going to come up for discussion and he felt that it would 
be a wise thing for these two men who were employed by us at Elevator 
B and at the same time officers of the union could be along to perhaps 
hear or participate. Since he had been turned down, since these two men 
had been turned down on his request by our superintendent, that's why 
he called me and asked me to bé kind enough to grant him that request, 
which I did. 

BY MR. EHRLICH: 

Q. Mr. Mayer, do you recall that Mr. Connor in that conversa- 
tion indicated to you when this meeting was to take place? A. Yes. 

It was the--if I may have a calendar. It was starting perhaps late Thurs- 
day and being in session Friday and Saturday. I believe it was the last 
week in February. It was towards that. I don’t have a calendar handy 
but it was about that. 

Q. Now calling your attention to the early part of March 1963, 
did you have occasion to have a conversation with Mr. Jack Connor at 
that time? A. Yes. 

Q. Where did that conversation take place? A. At my office. 
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Q. Who was present? A. Mr. Conner and myself. 

Q. What was said in that conversation and by whom? A. Jack had 
come to the office to talk about a contract he had been negotiating at one 
of our plants; namely, at Lockport, Illinois, where he represents our men, 
and that was one of the main objects for him to come down and talk about. 
I asked him, I said, "Jack, what happened at this meeting in Detroit?” I 
said, "Are we going to be able to load any ships this year?" He said, "Mr. 
Mayer, I am afraid we will not be able to. There was a general discussion 

as we listened to Hal Banks, president of SIU of Canada asking the 
convention in session to again support them this year same as they had 
done last year." 

MR. SCHULMAN: May I interject here, raise my objection which I 
have been making right along, any statements made by Connor to this wit- 
ness as an alleged representative will not be binding upon the SIU. 

TRIAL EXAMINER: Yes. I understand your position. 

THE WITNESS: And he also told me that a vote was taken on this 
and it was 2 unanimous vote. He had told me in the same conversation 
prior to this statement that he was sorry that this situation had to exist 
because his men needed work and he would like for it to be possible to 
load these ships, that he himself felt that the ships should be loaded, that 
they had no dispute with Continental. And I said to him, I said, "Jack, how 
can you tell me here that you feel the way you tell me you do and at the 
same time you tell me this was unanimous? .Did you vote for it also? 
He said, "Yes, Mr. Mayer, I did. What can I do about it? I’m just one 
man." 

MR. EHRLICH: May we go off the record for a moment? 

TRIAL EXAMINER: Yes. 

(Discussion off the record.) 

BY MR. EHRLICH: 

Q. Now, do you recall anything else being said in that conversa- 
tion? A. Except I forgot, he did also tell me that at this meeting Jimmy 

Hoffa was present. However, upon questioning him he told me that 
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he himself did not hear Jimmy Hoffa speak but he did see him at the 
convention. 

Q. Calling your attention to April 12, on or about April 12, 1963, 
did you have occasion to have a conversation with Mr. Connor at that 
time? A. I talked to Jack Connor and I told him that we were expect- 
ing an Upper Lakes shipment in some time within the next ten days or 
two weeks, it would be helpful to try to get that ship loaded. He told me 
that sorry, 2s much as he would like to, his men need work and he likes 
to provide work for them, but as I knew from him they were committed 
to the SIU to support them and sorry, but why don't we bring in some 
other ships which they would gladly load? 

Q. Do you recall anything else being said in that conversation? 
A. I do not. 

TRIAL EXAMINER: Did you fix the year? 

MR. EHRLICH: April 12, 1963. 

Q. In that conversation, do you recall any mention being made of 
of the Chicago Sheraton Hotel? A. Yes. 

Q. Will you tell us what you recall with regard to that? A. I 

had heard from my superintendent-- 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. I object to the nonresponsive an- 
swer to what he heard from his superintendent. 

TRIAL EXAMINER: That may be stricken, yes. 

BY MR. EHRLICH: 

Q. Just tell us how that was mentioned in your conversation to 
Mr. Connor at that time. A. I said to Mr. Connor, "Jack, I understand 
there is going to be some kind of meeting at the Sheraton this Friday," 
which was Good Friday. He said, "Yes, there will be here Tanner and 
others from the union in Chicago invited such as Paul Janich, Williams," 
which I did not know who he is, "and I expect to be there myself and I 
expect that Novosel and Garvey will also be there.” 
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Q. Now calling your attention to on or about April 15, 1963, did 
you have occasion to have a conversation with Mr. Connor at that time? 
A. Yes. 

Q. Where did that take place? A. Over the telephone. 

Q. And what did Mr. Connor say to you and what did you say to 
Mr. Connor? A. I asked Mr. Connor what had taken place at this 
meeting, and he told me Mr. Tanner advised the group that as far as 
Chicago was concerned the SIU had had the full cooperation the previous 

year and asked them again to cooperate with them. However, he 
advised them that it was not necessary since there was not going to be 
any Upper Lakes ships in Chicago that year. 

MR. SCHULMAN: My same objection, not binding on the SIU. 

TRIAL EXAMINER: It may be so noted. 

THE WITNESS: He told me as far as Milwaukee and Toledo was 
concerned that this year had the cooperation of the other unions involved 
and they did not expect that these ships could load or would load in To- 
ledo or Milwaukee. 

BY MR. EHRLICH: 

Q. Do you have an employee by the name of Jack Garvey? A. 

I do. 

Q. Real name John Garvey? A. That's correct. 

Q. Do you have another employee by the name of George Novosel? 
A. Ido. 

Q. To the best of your knowledge does Mr. Garvey hold any po- 
sition in Local 418? A. Yes, he does.. I believe he's a trustee. 

Q. To the best of your knowledge does Mr. Novosel hold a position 
in Local 418? A. Not at this time. 

Q. Did Mr. Novosel to the best of your knowledge ever hold a po- 

sition in 418? A. He did. 

Q. What was that position? A. I'm not sure but I think it also 
was a trustee, I believe. 

Q. And what does, where does Mr. Garvey work? A. At the Ele- 
vator B at 117th Street and Torrence Avenue. 
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Q. What is Mr. Garvey'’s job? A. He's a foreman. 

Q. Now, does Mr. Garvey--strike that. Do you have a supervisor 
at that elevator? A. Superintendent 
Superintendent? A. Yes. And Assistant superintendent. 
What is the superintendent's name? A. Goldschmidt. 
What’s the assistant’s name? A. Borchert. 

Does Mr. Garvey hire any employees? A. No. 

Did he fire any employees? A. No. 

Did he grant anybody time off? A. No. 

How was he paid? A. At an hourly rate. 

Did Mr. Goldschmidt hire anybody? A. Yes. 

Fire anybody? A. Yes. 

How was he paid? A. Ona monthly basis. 

What about Mr. Borchert, can he hire anybody or fire anybody? 
A. He can. 

Q. And grant time off? A. Yes. 

Q. How is he paid? A. Ona monthly basis. 

Q. Can Mr. Goldschmidt initiate work of men at the elevator ? 

A. Yes. 

Q. Can Mr. Borchert? A. Yes. 

Q. Can Mr. Garvey? A. Yes, but only on instructions of Mr. 
Goldschmidt or Mr. Borchert. 

Q. Did the ship Howard L. Shaw ever come to Grain Elevator B 
for loading in 1963? A. It did. 

Q. When did it arrive? A. On or about April the 21st. 

Q. Now, shortly prior to April 21, 1963, or the time that the Shaw 
arrived, did you have occasion to have a telephone conversation--strike 
that--a conversation of any nature about Mr. Connor? A. I did. 

Q. Where did that conversation take place? A. Over the tele- 
phone from the office. 

Q. Will you tell us what you said to Mr. Connor and what Mr. 
Connor said to you at that time? 
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MR. FRIEDMAN: May we have the date fixed a little more closely, 
please. 

BY MR. EHRLICH: 

Q. Do you recall the date any more precisely than that the date 
I said was shortly before the coming of the Shaw? A. I would say about 
the 19th or 20th, thereabouts. 

Q. All right. What did you say to Mr. Connor and what did he say 
to you in that phone conversation ? 

MR. FRIEDMAN: I object on the ground this is outside the scope 
of the bill of particulars. 

MR. YOUNGBLOOD: Mr. Examiner, how particular do you have 
to be in the bill of particulars? We have allegations on or about April 
22nd. 

TRIAL EXAMINER: The objection is over-ruled. 

BY MR. EHRLICH: 

Q. Will you answer the question, sir? 

A. I advised Jack the Shaw was due shortly, it would be helpful 
for us to try to get the ship loaded, and he told me that he's sorry he 
couldn't help us out on it, that as I knew from him they were committed 
for the SIU and he would not ask his men to load or not to load. 

Q. Do you recall anything else being said by Mr. Connor in that 
phone conversation? A. Not offhand. 

Q. Do you recall any mention of a picket line in that conversation? 
A. Yes. I had suggested in the conversation to him that perhaps there 
wouldn't be any picket line and why would there be any difficulty, and he 
told me as I heard from him before the phrase there is an invisible 
picket line around those ships. 

Q. Did he identify which ships he was talking about? A. Upper 
Lakes ships of which the Shaw is one of them. 

Q. Do you recall anything further being said in that conversation? 
A. I don't offhand. 

Q. Do you recall the name Scotty Opherson being mentioned in 
that conversation? A. If it was in that conversation? 
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MR, FRIEDMAN: I object to the leading question, Mr. Examiner. 

TRIAL EXAMINER: Over-ruled. He may answer. 

THE WITNESS: Jack told me he had a message for me from 
Scotty Opherson. He told me he was connected with the SIU. 

MR. SCHULMAN: My same line of objection to that, Mr. London. 

TRIAL EXAMINER: Yes. 

THE WITNESS: To tell me that if we persisted in trying to load 
these Upper Lakes ships that we would have trouble getting railroad 
box cars in and out of our plants since they had to have the full coopera- 
tion of the American Brotherhood of Trainmen or American Brotherhood 
for American Railroads. 

BY MR. EHRLICH: 

Q. Customarily in the operation of your business. do you have 
trains come in and out of your facility? A. We use a very large num- 
ber of box cars for loading and unloading. 

MR. SCHULMAN: I would like to at this moment ask Counsel for 
General Counsel if he claims that this alleged conversation constitutes 
a threat of coercion by the SIU in violation of the Act. What is your 
indication ? 

MR. EHRLICH: Mr. Examiner, we are contending that this is a 
threat on the part of Local 418. We are not contending this constitutes 
a threat on the part of the SIU. 

TRIAL EXAMINER: All right. Proceed. 

BY MR. EHRLICH: 

Q. Calling your attention, Mr. Mayer, to on or about May 21, 
1963, did you make an attempt to load the Howard L. Shaw at Grain 
Elevator B on that day? A. We did. 

Q. Were you at the elevator that day, do you recall? A. Justa 
second, please. I don't recall. 

Q. If you know, Mr. Mayer, how many attempts were made to 
load the Howard L. Shaw at Grain Elevator B on May 21, 1963, if you 
know and if you recall. A. Now, is that the day after the injunction 
was granted? 


MR. YOUNGBLOOD: No. 

MR. FRIEDMAN: I object to the interchange. 

TRIAL EXAMINER: Yes. Give us your best recollection. 

THE WITNESS: I don't recall that date at this time. 

BY MR. EHRLICH: 

Q. Do you recall, Mr. Mayer, having a conversation with Mr. 
Connor at Grain Elevator B on May 21, 1963? A. Yes. It comes back. 
We made an attempt to load the boat that day. I went out of the elevator, 
I met Jack Connor in the hall outside of the superintendent's office. 

Q. Approximately what time of day was this, sir, if you recall? 
A. It was in the afternoon, I would say between two and three o'clock. 

Q. Tellus what happened. . 

A. Jack told me he had a message for me that if we . persist, if 
we keep on trying to load these Upper Lakes ships we would have diffi- 
culty in our Texas elevators. L asked him, I told him, "Jack, you are 
bringing me messages. Why don't you tell me who sends them to me? 


I would like to know who." He told me he could not identify the party, 
put he could only tell me that the one that told him was the party to our 
proceedings, our court proceedings at that time. 

Q. Were you engaged in court proceedings at that time? A. We 
were. 


Q. Who else were engaged in those proceedings at that time? 

MR. SCHULMAN: I object. | 

MR. FRIEDMAN: I object to this. Judge Darecuss are you attempt- 

ing to drag the judge into this proceeding? 

MR. EHRLICH: I am attempting to have him amplify his testi- 
mony so the Trial Examiner may get an understanding of what if any- 
thing Mr. Connor meant by what he stated to Mr. Mayer at that time. 

MR. SCHULMAN: Would this constitute an inducement or coer- 
cion violative of the Act? We are entitled to know that. 

MR. YOUNGBLOOD: Yes. 


BY TRIAL EXAMINER: 

Q. Give me again the conversation pertaining to the identity of 
of this person. A. I asked him why wouldn't he tell me who he was sending 

me these messages. He told me he could not identify the one 

that sent me this particular message but could only say that the one 
that sent it is involved in the present proceeding in the court proceeding 
we had. 

Q. The court proceeding who had? A. That Continental had. 

MR. EHRLICH: Now I submit, Mr. Examiner, it is incumbent upon 
me to attempt to enlighten you through this witness as to what the litiga- 
tion if any Continental was engaged in at that time. 

TRIAL EXAMINER: He may answer. 

BY MR. EHRLICH: 

Q. My question is, sir, was Continental engaged in any litigation 
at that time? 

MR. FRIEDMAN: Objection as to relevancy. 

TRIAL EXAMINER: Over-ruled. 

BY MR. EHRLICH: 

Q. Was Continental engaged in any litigation at that time? A. 
Yes. 

Q. Who else was engaged in that litigation. 

MR. FRIEDMAN: I have a continuing objection to any testimony 
as to litigation outside of this proceeding. 

TRIAL EXAMINER: Well, as to this specific question, that may 
be answered. I don’t know how much further this is going to go. 

MR. EHRLICH: I am not going to go any further. 

TRIAL EXAMINER: Go ahead and answer that question. 

THE WITNESS: Our own union was involved, 418 ILA and, of course, 
the SIU was involved. 

MR. SCHULMAN: The proceeding that is being referred to here-- 

THE WITNESS: Court proceeding. 

MR. SCHULMAN: Will you find out, please, and let us know. 
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MR. FRIEDMAN: Are you contending by this this constitutes a 
threat by anybody? 

MR. EHRLICH: Yes. 

MR. FRIEDMAN: By whom? 

MR. EHRLICH: By Mr. Connor. 

MR. FRIEDMAN: Then what difference does it make whose mes- 
sage he's conveying if you are not contending it's a threat by anyone 
else? 

MR. EHRLICH: I think he is entitled to explain, first state what 
was said by Mr. Connor to him that constitutes a threat and to explain 
any meaning that that may have had. 

MR. YOUNGBLOOD: May we go off the record, please ? 

TRIAL EXAMINER: Well, all right. Off the record. 

(Discussion off the record.) 

BY TRIAL EXAMINER: 

Q. What action are you talking about? A. Federal Court. 

Q. Here in Chicago? A. In Chicago. There finally was a tempaq 
rary injunction granted. 

MR. FRIEDMAN: Mr. Trial Examiner, is it understood that my 
continuing objection applies also respectfully to the questions you ask? 

TRIAL EXAMINER: Yes. It may be so understood. 

Q. Granted to whom? A. Granted to enjoin the Local 418 from 
discontinuing, not work when they were ordered to work, to load the 
boat. 

TRIAL EXAMINER: All right. Go ahead. 

BY MR. YOUNGBLOOD: 

Q. Mr. Mayer, was that proceeding brought about as a result of 
your filing charges with the National Relations Board? A. It was. 

MR. FRIEDMAN: I object to two attorneys questioning the witness. 

MR. YOUNGBLOOD: Two attorneys raised an objection. 

TRIAL EXAMINER: Just a moment. Just a moment. Is there 
going to be any evidence as to what injunction proceedings were brought, 
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or are you going to ask me to take judicial notice of certain proceed- 
ings ? 

MR. FRIEDMAN: It seems to me there ought to be a more direct 
way of proving what you apparently are trying to prove at this time than 

MR. YOUNGBLOOD: We certainly will ask the court to take ju- 
dicial notice there was an injunction proceeding brought and that that 
injunction was granted. Specifically now what we are trying to do with 
this witness what proceedings Mr. Connor, Mr. Connor told him, the 
defendant in the proceeding, what proceeding he is talking about. We 
are trying to develop from this witness just what proceeding that was. 

TRIAL EXAMINER: Apparently Mr. Connor did not mention the 
exact proceeding. 

MR. YOUNGBLOOD: He did not, that's correct, but there was 
only one proceeding. That's what we are trying to get at. 

TRIAL EXAMINER: I know, but it seems to me you can estab- 
lish it more directly than through this witness. 

MR. EHRLICH: I have one more question along these lines. 

TRIAL EXAMINER: Go ahead. 

BY MR. EHRLICH: 

Q. Mr. Mayer, at that time were you--when I say you, was Con- 
tinental involved in any other proceedings in any court? 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: You may answer. 

THE WITNESS: We were not. 

TRIAL EXAMINER: All right. We will take a ten-minute recess 
at this point. 

(A short recess was taken.) 

TRIAL EXAMINER: All right. The proceeding will be in order. 

BY MR. EHRLICH: 

Q. Mr. Mayer, calling your attention to on or about May 29, 1963, 
did you have occasion to attempt to load the Howard L. Shaw at Grain 
Elevator B? A. We did. 


59 


Q. Were you at the elevator that day? A. I don’t believe so. 

Q. What? A. I don't believe so. The 29th? 

Q. May 29, 1963 do you recall being at the elevator that day? 

A. I don't recall that day offhand. 

Q. I ask you to search back in your recollection, Mr. Mayer, 
and think about whether or not you recall having gone to the elevator 
that day about 1:30. 

MR. FRIEDMAN: I object, that the question has been asked and 
answered. 

MR. EHRLICH: I am trying to exhaust the witness’ recollection. 

TRIAL EXAMINER: Yes. You may. 

THE WITNESS: That was the day the marshal came down to serve 
the injunction. I went down there, arrived there I would say about 1:20, 1:25, 
got a copy of an order by Judge Holland instructing a temporary injunc- 
tion of our men to discontinue refusing to load the ship. I arrived there 
with a copy of the order and showed the order to the superintendent and 
assistant superintendent and also to Mr. Garvey and Mr. Novosel. 

Q. Do you recall having a conversation with Mr. Garvey that after- 
noon after you ‘arrived there? A. Yes. I showed him the court order 
to read. He read it. He said, "Let me read it again." He did. And after 
that he said, "I guess this is it.” 

Q. Was anyone else present besides you and Mr. Garvey at that 
time that you recall? A. Mr. Goldschmidt. 

Q. Do you remember Mr. Borchert being present at that time? 

A. Mr. Borchert was present in Mr. Borchert's office. 

Q. Do you recall having a conversation with Mr. Novosel that 
afternoon? A. I showed Mr. Novosel the order. He read it, also. 

Q. Do you recall what happened next? A. The order, the written 
order was given Mr. Garvey. 

Q. What written order? <A. The written order to load the boat. 

Q. Who gave him that order, if you recall? A. It was in Mr. 
Borchert's office. It was handed to him by either Mr. Goldschmidt or 
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108 Mr. Borchert. I saw it handed him by either Mr. Goldschmidt or Mr. 
Borchert. I saw it being handed to him. I am not sure which one did. 
I walked out with Mr. Novosel through the lunchroom into the grain 
elevator proper. I went out a little while after that into the foreman's 
office and observed and heard Mr. Garvey give instructions by inter- 
house telephone to start dropping the grain from the storage bins to 
the scales proceeding to, preparatory to loading the Howard L. Shaw. 

MR. FRIEDMAN: Did you say preparatory ? 

THE WITNESS: To loading the Howard L. Shaw. 

BY MR. EHRLICH: 

Q. Do you recall what you did then? A. I walked out on the 
dock where Mr. Goldschmidt gave orders to some of his men out there. 
I recognized by name two or three of them including Nick Toth. He 
gave the order to load and Mr. Novosel was also there. Mr. Novosel 
asked me, "Would you not just give us a few minutes to think this over?" 
He walked away, came back after the few minutes, and he said, "We 
can not do it. We will not load.” I walked in the office. 

Q. Now, Mr. Mayer, will you describe the loading operation. 
How a ship is loaded? 

MR. SCHULMAN: Are you talking about one of those ships ? 

MR. EHRLICH: Any of those ships. They are all loaded the 
same way. 

MR. SCHULMAN: They are all loaded the same way? 

MR. EHRLICH: Yes. 

MR. SCHULMAN: All right. 

THE WITNESS: The grain is taken out of storage bins through 
conveyors, elevated up to the scale, weighed and conveyed into the 
shipping bins which bins are alongside the dock. 

In normal operations in any loading of any ship, the ship is along- 
side, at the dock. The seal of the shipping bins is broken under super- 
vision. The lines on which the loading spouts are on are thrown over 
the ship and the spouts are placed over holds of the ship and the grain 
begins to be loaded into the holds of the ship. 
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MR. EHRLICH: I would like to have this marked General Counsel's 
Exhibit 6 for identification and this General Counsel's Exhibit 7 for iden- 
tification. 


(The documents above referred to were 
marked General Counsel's Exhibits 
Nos. 6 and 7 for idéntification.) 


BY MR, EHRLICH: 

Q. Now, Mr. Mayer, I show you General Counsel's Exhibit 6 for 
identification and I ask you what that is a view of. A. This is a view 
of the ship Howard L. Shaw at our dock at the elevator at 117th Street 
and Torrence Avenue known as Elevator B. 

Q. I show you General Counsel's Exhibit 7 for identification and 
I ask you what that is a view of. A. This is a view of the same scene 
taken from a different angle. : 


MR. EHRLICH: I move that these be admitted as General Coun- 
sel's Exhibits Numbers 6 and Number 7 in evidence. 


MR. SCHULMAN: No objection. 
MR. FRIEDMAN: No objection. 
TRIAL EXAMINER: They may be received. 


(The documents above referred to, 
heretofore marked General Counsel's 
Exhibits Nos. 6 and 7 were received 
in evidence.) 


BY MR. EHRLICH: 

Q. Now, Mr. Mayer, General Counsel's Exhibit Number 6, what 
are these objects? A. These are loading spouts. 

TRIAL EXAMINER: When you say these are-- 

MR. EHRLICH: I am now taking my pen and drawing arrows on 
the diagram of those objects on the photograph which the witness has 
identified as loading spouts. 

MR. FRIEDMAN: Why don't. you write them right on there. I 
think it will help us all. I have no objection to having you do it on that. 

MR. EHRLICH: I have in essence done that. 

TRIAL EXAMINER: Yes. 


BY MR. EHRLICH: 

Q. Now, in what way are those spouts in the photograph related 
to the loading operation ? 

A. Those spouts are alongside of the elevator. 

Q. Do they have to be moved in order to load? A. These spouts 
have to be moved and are usually moved by a man throwing a--here's 
the spout, here are these lines. A man throws the lines over the ship 
and they pull the spout across. 


* * 


BY MR. EHRLICH: 

Q. Do those spouts move vertically, up and down? A. They move 
either way. They move up and down or they move across. 

Q. Right. Now my question is do they move up and down. A. 
That's right. 

Q. Do they also move horizontally, crosswise? A. Up toa cer- 


tain angle. 

Q. In moving the spout vertically, up and down-- A. Yes. 

Q. Where would that be done from? A. From the dock, from 
our dock. 

Q. And to move the spout horizontally, could that be done from 
your dock? 

A. Partially but, very partially, but actually in order to get it on 
the ship you have to pull it from the ship. 

Q. Could the spout be put in the final loading position completely 
from the dock? A. These could not. There are some that could but 
these could not. We have one at Elevator A that could. 

Q. So the dockman actually throws a rope onto the boat? A. 
That's right. 

Q. And normally who does he throw itto? A. Asaruleit'sa 
trimmer’s man who is up there to receive it. 

Q. All right. Now, in-- A. A Local 101 man. 

Q. What does he do with it? A. He places it in position over the 
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hatch, over the hold of the ship so that the grain pours, that the grain 
goes into the hold. 

Q. Does the 101 trimmer on the ship actually, physically pulls 
the rope? A. Yes, he does. 

Q. And that pulls the spout? A. Over the hold, right. 

Q. Does the Continental Grain employ any grain trimmers in the 
loading of ships of Upper Lakes Shipping? A. We do not. 

Q. Does Continental Grain employ any stevedoring company which 
employs any grain trimmers in the loading of ships belonging to Upper 
Lakes Shipping? A. We do not. 

Q. Hasitever? A. Never. 

Q. With relation to both of my questions? A. Never. 

Q. Now let's go back to where we were down on the dock after 
Mr. Novosel stated to you what you testified he said. A. Yes. They 
refused. 

Q. Who was on the dock at that time? A. In addition to our men 


about three or four--our men at this particular time, they were on the 


dock alongside the Howard L. Shaw at the gangplank ready to board the 
ship for the loading operation, four men of 101, Local 101. 

Q. Now, do you know Mr. Lawrence Banks? A. I do. 

Q. Who is Mr. Lawrence Banks? A. Lawrence Banks is a 
member of Local 101. He's an employee of the Chicago Grain Trim- 
mers Association and also an officer. 

Q. Of Chicago Grain Trimmers Association? A. That's right. 

Q. Where is, is that stevedoring company? A. Chicago Grain 
Trimmers Association is one of several stevedoring companies in 
Chicago who handle loading and unloading of boats and unloading and 
loading of barges. 

Q. Do you know Mr. Tommy O'Connor? A. I do. 

Q. Who is Mr. Tommy O'Connor? A. Ofa similar capacity. 
He is also a member of 101 and an officer of the Chicago Grain Trim- 
mers Association. 
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Q. Among these four men whom you have just described as being 
on the dock at that time, were Mr. Lawrence Banks and Mr. Tommy 
O'Connor among those four? <A. They were. 

Q. Was Mr. Garvey on the dock at that time, if you recall? A. 

I am not sure. I believe he was at that particular--if he wasn't at that 
particular moment, very shortly thereafter. 
Q. Do you recall was Mr. Novosel there at that time? A. Yes, 
he was. 
Q. Did you observe them--strike that. Was Mr. Connor on the 
dock at that time? A. Mr. Connor came later. Mr. Connor came at 
about 2:30. 
Q. Do you recall you testified that Mr. Novosel came back to the 
dock and said that he-- A. He could not load. 
Q. Do you recall asking him to load again? A. Yes. 
Q. Or again requesting that he load? A. Yes. 
MR. FRIEDMAN: I object to the leading question. 
BY TRIAL EXAMINER: 
Q. What conversation did you have with him? A. Mr. Novosel? 
BY MR. EHRLICH: Yes, Mr. Novosel on the dock at that time. 
A. Yes. When he came to me and told me would we please give him a 
few minutes to decide, he came back within a few minutes, it was less 
than five minutes, perhaps two or three. He said, "I'm sorry but I will 
not load the boat." At that time I observed Dave Borchert also order- 
ing some of these men to load, to throw the rope over the boat, and they 
also, everybody refused at that time. I went to the office. 

Q. Excuse me. Do you recall whether in your conversations with 
Mr. Novosel on the dock at that time any mention was made of Mr. Con- 
nor? A. He, after his refusal to load-- 

MR. FRIEDMAN: Just a minute. I object to the leading and highly 
improper leading question. We are now at the point where counsel doesn't 

_ even 3sk;the ysual exhaustive questions. 
TRIAL EXAMINER: Yes. I think you ought to ask him for the 
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conversations first without leading him. 

MR. EHRLICH: All right. 

Q. Do you recall anything further being said at that time? A. 
After Mr. Novosel came back and told me that he would not load, he 
said he understood that Jack Connor is going to be here pretty soon, 
within a few minutes, why don't we wait and talk to Jack about it, also. 

Q. What if anything did you do at that time? A. I went back to 
the office and at about 2:25 the U.S. Marshal arrived and I heard on my 
way in that Jack Connor had arrived at the dock at that time and the 
marshal wanted to serve these papers, injunction papers. And he asked 
me to go out with him where the men were. And I walked out with him 
to the dock. He wanted to serve Jack Connor first. I introduced Jack 
Connor to him after which the men around the dock were served these 
papers. All of the men were called to the dock to be served by the 
marshal. 

MR. FRIEDMAN: Just a minute. I am going to object to all of 
this testimony by the witness and ask that it be stricken that relates to 
activities of the United States Marshal who I don’t understand is a party 
to this case or any of these matters having to do with the United States 

Marshal none of which are relevant to this proceeding. 

MR. EHRLICH: I think he's entitled to testify as to what happened. 

TRIAL EXAMINER: Yes, I think as to what happened, what if any- 
thing the marshall did I think might be relevant. But certainly no con- 
versations that they had. 

BY MR. EHRLICH: 

Q. Proceed, Mr. Mayer. A. By that time all of our men work- 
ing at Elevator B, members of 418, were on the dock and were served 
these papers from the marshall one by one. After practically all of 
them started reading and Jack Connor right thereafter suggested that 
we all go into the lunchroom and talk this thing over. All of the men, of 
our employees including Mr. Borchert, assistant superintendent, Mr. 
Goldschmidt, myself, Jack Connor and the marshal walked into the lunch- 
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room and we were assembled there. The men sat down on the benches. 
Jack Connor proceeded to read the order, judge's order, and he read it 
through omitting the last paragraph. 

MR. SCHULMAN: 

Q. Just read out loud? A. Read out loud omitting the last para- 
graph whereupon the marshal said, "Mr. Connor, I think you should have 
finished this order," and the marshal then proceeded to finish reading 
the balance of the order. 

I myself said a few words to the men pointing out the seriousness 
of the situation and trying to urge them to load the boat. 

Jack Connors suggested after talking to the men while everybody 
was there that perhaps all except the members leave there and all ex- 
cept the members of the union left for the outside. 

BY MR. EHRLICH: 

Q. Now, by all the members of your union you mean your employ- 
ees? A. All of our employees, yes. 

Q. Will you describe Physically what you mean by the lunchroom? 
A. The lunchroom is a separate building away from the main part of the 
elevator, about some 30 or 40 yards. It contains on one end washing 
facilities for the men to dress and undress in the morning and the even- 
ing when they come and go home, and showering facilities, there's lockers 
and one particular room, it has benches and tables in there for men dur- 
ing their lunch hour have their lunch. 

On the other side of that same building is the work shop where we 
do repairs, millwrights and so forth work in there. Should I continue? 

MR. EHRLICH: May I have this marked General Counsel's Exhibit 
Number 8 for identification and this Number 9. 


(The documents above referred to 
were marked General Counsel's Ex- 
hibits Nos. 8 and 9 for identification.) 


MR. EHRLICH: Mr. Examiner, I ask that judicial notice be taken 
of temporary restraining order and order continuing case dated May 29, 
1963, General Counsel's Exhibit 8 for identification. 
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TRIAL EXAMINER: What is the date? 

MR. EHRLICH: May 29, 1963. 

TRIAL EXAMINER: Well, you are asking me to take judicial 
notice of it, but this is a copy of the order. 

MR. EHRLICH: That is correct. That's a certified copy of the 
order. 

TRIAL EXAMINER: Is there any objection? 

MR. FRIEDMAN: I will object on the ground that they are irrele- 
vant, Mr. Trial Examiner, as to GC 8. I don't know what 9 is. 

MR. EHRLICH: Exhibit 9 is the petition. 

TRIAL EXAMINER: Exhibit 8 is the temporary restraining order. 

MR. FRIEDMAN: And 9 is your petition? 

TRIAL EXAMINER: By Judge Holland. What is 9 you say? 

MR. EHRLICH: Exhibit 9 is petition for injunctive relief pursuant 
to Section 10(1) under the Act. 

MR. FRIEDMAN: I would like to ask what Counsel contends is the 
materiality of these exhibits. 

MR. YOUNGBLOOD: Mr. Examiner, the temporary restraining 
order which I think is Exhibit 8, this is the order which was partially 
read by Mr. Connor to the employees. I think the Examiner should have 
the benefit of the order to know just exactly what was read and what was 
not read. That is the materiality of the temporary restraining order. 
As to the petition-- 

TRIAL EXAMINER: That's Exhibit 9. 

MR. YOUNGBLOOD: That's Exhibit 9. As to the petition there 
has been testimony there was a proceeding, court proceeding at the time 
when Mr. Mayer talked to Mr. Connor, following I think May 21st. He 
made a reference to a proceeding. We want to put this in to show the c 
court that that is the proceeding that Mr. Mayer was referring to. In 
addition to that-- 

MR. FRIEDMAN: Just let's stop at that point. 

MR. YOUNGBLOOD: Let me finish. Then you can raise your 
objection. Can't I finish? 
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MR. FRIEDMAN: I can't remember all of these important points 
you are making, Mr. Youngblood. 

MR. YOUNGBLOOD: Maybe they are not so important. 

MR. FRIEDMAN: Then why don't you withdraw the exhibit? 

MR. YOUNGBLOOD: No. I want it in. 

TRIAL EXAMINER: All right. Go ahead. 

MR. YOUNGBLOOD: As I stated, this is to show the’ proceeding 
which Mr. Mayer makes reference to. 

Secondly, this document contains copies of the charges in this 
case, and this document was served on the SIU, and we want it in for 
that purpose, to show they did in fact receive copies of charges. 

MR. SCHULMAN: Where is your proof of service? 

TRIAL EXAMINER: Is there proof of service in there? 

MR. YOUNGBLOOD: There is no proof of service in here, but 
I can prove it through Mr. Schulman or through the marshal it was served. 
I ask you to take judicial notice. It is 2 public document, it is on file, 
and there isn't any question about it. 

TRIAL EXAMINER: I think I can take notice of it, but insofar as 
you intend it to serve as proof of service of the charge-- 

MR. YOUNGBLOOD: We can connect that later. 

TRIAL EXAMINER: Yes. Otherwise-- 

MR. SCHULMAN: [ at this time object to the receipt of those 
documents as to any reliance upon any allegations contained particularly 
in the petition. There is a petition that asks the court to issue a 10(1) 
TRO or 10(1) injunction based upon reasonable cause to relieve. 

Of course, we all know that is one standard as compared to the 
standard we have present before you, Mr. London. This has no proba- 
tive value, just allegations certainly can not be taken in lieu of testi- 
mony. 

TRIAL EXAMINER: No, they will not be accepted for that purpose, 
but they will be received for the limited purpose only of explaining the 
testimony of the witness pertaining to an action which was then pending 
as he testified. 


69 


MR. YOUNGBLOOD: That is the only purpose for which the peti- 
tion was intended. 

TRIAL EXAMINER: But not for any probative value for any of 
the allegations in that petition. 

MR. YOUNGBLOOD: We didn't intend it for that purpose. 

TRIAL EXAMINER: All right. It may be received for that limited 


purpose. 


(The documents above referred to, 
heretofore marked General Counsel's 
Exhibits Nos. 8 and 9 were received 
in evidence.) 


BY MR. EHRLICH: 

Q. You were explaining, Mr. Mayer, the physical circumstances 
of the lunchroom. I believe you stated that it was a building separate 
and apart? A. A separate building containing locker facilities, wash- 
ing facilities, toilet facilities on one side, containing a lunchroom on 
the other side, and still on the extreme western end of it is a millwright 


shop for the repairs. 

Q. All right. You stated you left the lunchroom? A. We left the 
lunchroom upon the suggestion that members of 418 be left in there 
alone. 

Q. Who made that suggestion? A. It was made after talking it 
over generally, but Mr. Connor then said "I guess we had better leave 
and leave these men here alone." 

Q. Who left the lunchroom? A. The marshal, Mr. Goldschmidt, 
Dave Borchert and myself. Jack Connor stayed another few minutes 
after that. 

Q. Then what happened? A. After another few minutes Jack 
Connor came out. I was standing there talking to the marshal. He said 
to the marshal. "The men are going to vote." The marshal said, 'You 
better go in and tell them not to, it might be violating the law." 

Q. What if anything did Mr. Connor do then? A. He went in and 
a few minutes later came out, and he said, "They are not going to work. 
They are not going to load the boat." 
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Q. Approximately how long was Mr. Connor in the lunchroom 
this second time? A. Oh, five, six minutes, something like that. 

Q. And how long were the men in the lunchroom by themselves 
from the time you left to the time that Mr. Connor came out? A. I 
would say it could have been about 15 to 20 minutes. 

Q. Now, you indicated that in your prior testimony that earlier 
when you first gave the order to load the ship Mr. Borchert gave the 
order that certain preparatory work was done, is that correct? A. 
That's correct. 

Q. Approximately how many bushels of grain does each shipping 
bin hold? A. About 18,000 bushels. 

Q. And if you know was any grain put in the shipping bins that 
day after the order to load the Shaw was given? A. The instructions 
were and the instructions were carried out that about 4,000 bushels be 
put into each of the two shipping bins. 

Q. How much grain did you hope to load on the Shaw that day or 
in that load? A. About 250,000 bushels. 

Q. After your conversation on the dock, was any additional work 
preparatory to loading the Shaw done that day? 

MR. FRIEDMAN: Objection. I object on the ground, Mr. Trial 
Examiner, that there is no evidence that any additional preparatory 
work is called for for loading the Shaw. 

TRIAL EXAMINER: Over-ruled. He may answer. 

THE WITNESS: Nothing further than that was done at that time. 

BY MR. EHRLICH: 

Q. Well, what remained to be done to load the ship, sir? 

A. Throw the spout aboard, throw the lines aboard to pull the 
spout over the boat and open the bins to start the grain to run into the 
boat, into the ship's holds, and continuous operation of forwarding grain 
from the storage bins through the scale to the shipping bins. 

Q. Am I correct in my understanding you can not open these bins 
without the spouts being over without losing grain? A. That's right. 
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Q. Now, once the spouts are over you say it’s a continuous opera- 


tion? A. A continuous operation. 

MR. FRIEDMAN: Object to the leading question, Mr. Trial Ex- 
aminer. 

MR. YOUNGBLOOD: He stated that. 

MR. EHRLICH: That was his testimony. 

TRIAL EXAMINER: The witness had just previously said that, 
that it was a continuous operation. 

BY MR. EHRLICH: 

Q. Was the Shaw loaded that day? A. It was not. 

Q.: Has the Shaw ever been loaded? A. It has not. 

Q. Did the Shaw leave Grain Elevator B on May 29th ? 

MR. FRIEDMAN: Objection. It's irrelevant. 

MR. EHRLICH: Very germane. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: No. 

BY MR. EHRLICH: 

Q. Do you recall the Shaw pulling out from Elevator B? A. The 
Shaw did not pull out from Elevator B. She pulled back to make room 
for another ship. 

Q. Did another ship come in on the 29th? A. It did. 

Q. Was that ship loaded? A. That ship started loading at 4:30 
and finished about five hours later. 

Q. Was that an Upper Lakes ship, the one that came in? A. No. 

Q. Now directing your attention back to May 21, 1963, you stated 
that you had a conversation with Mr. Garvey at Grain Elevator B on 
that day and that attempts were made to load the Shaw that day. A. Yes. 

Q. Do you recall how much such attempts were made to load the 
Shaw that day? 

MR. SCHULMAN: May I have one moment, please. 

MR. EHRLICH: Surely. 

MR. SCHULMAN: You say on May 21st you had a. conversation 
with Mr. Garvey. 
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MR. EHRLICH: I beg your pardon. Mr. Connor. 

THE WITNESS: Which conversation are you referring to? 

MR, EHRLICH: Strike my question. Let me start again. 

Q. You have testified that on May 21, 1963, you had a conversa- 
tion in late afternoon at Grain Elevator B with Mr. Jack Connor. Now, 
my question to you now is if you recall prior to that conversation had 
any attempts been made to load the Howard L. Shaw at Grain Elevator 
B that day? A. That day, yes. 

Q. How many such attempts were made that day, if you recall? 
A. I would recall as one having been made. Possibly-- 

Q. Do you recall, sir, being there when the attempt was made? 
On May 21st? A. I don't recall. 

Q. Do you recall, sir, any poll or polls being taken of employees 
that day? A. There was a poll taken of the employees whereby Mr. 
Borchert and Mr. Goldschmidt called each man in and took down in 
writing what they said. 

MR. FRIEDMAN: Objection to the hearsay testimony. He said 
he wasn't there. 

THE WITNESS: I saw part of it. 

MR. EHRLICH: Let me clarify if I may, Mr. Examiner. If he 
wasn't there I will withdraw the question. 

TRIAL EXAMINER: All right. Let him answer. 

BY MR. EHRLICH: 

Q. Were you there, physically present at Elevator B at that time? 
A. I was. 

Q. Now, do you recall more than one attempt being made to load 
the Shaw that day? 

MR. FRIEDMAN: I object on the ground the question has been 
asked and answered. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I recall one specifically. 

MR. EHRLICH: May I have just a moment, Mr. Examiner? 

TRIAL EXAMINER: Yes, you may. 
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Q. (By Mr. Ehrlich) Calling your attention, Mr. Mayer, to on or 
about June 17, 1963, did you make an attempt to load the Howard L. Shaw 
at Grain Elevator B on that date? A. We did. 

MR. FRIEDMAN: Objection, irrelevant, outside the scope of the 
charge in this case. 

TRIAL EXAMINER: June 17, 1963? 

MR. FRIEDMAN: Yes. 

TRIAL EXAMINER: Objection is over-ruled. 

Q. (By Mr. Ehrlich) You may answer, sir. A. We did. 

Q. Was the Howard L. Shaw loaded at Grain Elevator B that day, 
sir? A. It was not. 

Q. Were you present there that day? A. I was not. 

Q. Calling your attention to on or about June 20, 1963, was an ef- 
fort made to load the Howard L. Shaw at Grain Elevator B that day? 

A. It was. 

MR, FRIEDMAN: Objection, same objection as to June 17. 

TRIAL EXAMINER: Over-ruled. 

Q. (By Mr. Ehrlich) Were you present at the elevator that day, 
sir? A. I was. 

Q. What time did you get to the elevator? A. I got to the eleva- 
tor a few minutes before ten o'clock that morning. 

Q. Will you tell us what happened that day when you arrived? 

A. Yes. We had arranged to have the men gathered in the lunchroom 

for about ten o'clock that morning. The men arrived in the lunchroom 

about a few minutes after ten. I would say about five or ten after ten. 

I went in there myself with Mr. Borchert and Mr. Goldschmidt. Mr. 

Borchert read to them a prepared statement indicating the seriousness 
of this situation and calling their attention to a statement made by 

Judge Parsons from the bench. 

And Mr. Borchert asked, ordered in pairs of three and the last 
one a pair of four because there would have been one left, ordered these 
men to go and do their job, to load the boat. Each one of them refused. 
The boat was not loaded. 

MR. FRIEDMAN: Now I move that this testimony be stricken be- 
cause there is no showing that any officer or agent of any of the respond- 
ents was present during this incident. 
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MR. EHRLICH: May I proceed? 

MR. SCHULMAN: I join in that motion. 

TRIAL EXAMINER: Well, if it doesn't appear that any officer of 
respondents was responsible for it I concede it will not have any value, 
but he can't put his whole case in at one time. 

BY MR. EHRLICH: 

Q. Was Mr. Garvey there that morning sir? A. He was. 

Q. Was Mr. Novosel there that morning? A. He was. 

Q. What significance is there if any as to calling men in groups 
of three? 

MR. SCHULMAN: Objection to the form of the question. 

BY MR. EHRLICH: 

Q. Why did you call ttiem in groups of three? 

TRIAL EXAMINER: You may answer. 

THE WITNESS: It's necessary as a general rule to load a boat for 
three men to go on the dock. One of the three throws the ropes and the 
other two, each one--as a rule there are two spouts loading, there may 
be more, as a rule there are two, and this work is usually performed by 
three men. 

BY MR. EHRLICH: 

Q. Do you recall Mr. Garvay saying anything to you that morning? 
A. This was quite an interesting, lengthy conversation. 

MR. SCHULMAN: I move to strike out the witness’ observation. 

TRIAL EXAMINER: Yes. The witness’ observation may go out. 

THE WITNESS: Several of these men, particularly Garvey and 
Novosel and some of the others, were telling me that they are sorry we 
can not load this boat. 

MR. FRIEDMAN: No. 

THE WITNESS: Gave me various reasons. 

MR. FRIEDMAN: Pardon me, just a second. I would like to ask 
that the witness in relating these conversations relate what was said by 
the particular individuals rather than what was said by some people. 
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TRIAL EXAMINER: Yes, specify who said what. 

THE WITNESS: Mr. Garvey started out and told me that he wanted 
me to know there was no personal feeling from him towards Continental 
Grain Company or towards me personally or towards Mr. Borchert or as 
far as Mr. Goldschmidt, his immediate supervisor, but that he was afraid 
and he just could not do his work that we asked him to do. 

Mr. Novosel told me that he was well satisfied with his work, with 
the conditions, he had no grievance, he is sorry he could not fulfill the 
order given to him but he was afraid and he just would not follow the order 
as given to him. 

Several of the others whom I do not know by name told me similarly. 

BY MR. EHRLICH: 

Q. Do you recall Mr. Garvey saying anything else? A. I don't 
know. 

Q. Do you recall Mr. Garvey saying anything with relation to who 
he spoke for? A. I don't know. 

Q. Do you recall Mr. Garvey making the statement that he spoke 
for himself and all the men? 

MR. SCHULMAN: Objection. The witness has twice answered be- 
fore he didn't know. 

TRIAL EXAMINER: Yes. The objection is sustained. 

BY MR. EHRLICH: 

Q. Was the boat loaded at the grain elevator that day? A. It 
was not. 

Q. What did you do then, sir? A. We arranged for the boat to 
proceed to Elevator A. 

Q. Did you go to Elevator A at any time that day? A. I did. 

Q. Approximately what time did you get there? A. I arrived 
there about one-thirty in the afternoon. 

Q. Are you familiar with a man by the name of Hubert Simmons, 
sir? A. He's one of our employees at Elevator A and also a steward | 
for the union. 
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Q. What union is that, sir? A. 418 ILA. 

Q. Do you recall a meeting of the employees at Grain Elevator A? 
A. Ido. 

Q. That you were in attendance at on June 20th? A. I do. 

Q. Will you tell us what was said and by whom at that meeting? 
A. I went to the elevator A and had my superintendent call all the men 
in and proceeded to tell them what we had in mind, and all had seen the 
boat who had arrived there by that time, and we wanted to load grain on 
the Shaw and by that time, and we wanted to load grain on the Shaw and 
that the purpose of calling them in was to have my superintendent, Frank 
Burbank, give our men the orders to proceed to load the boat. Hubert 
Simmons--we call him Hubert; I think his given name is Herbert-- 
Hubert Simmons took over more or less and told me that he was speak- 
ing as an officer of the union. 

I asked the men if they were satisfied to let him speak for them. 
They agreed. Hubert turned around and asked every one of the men in 


the room by name if they were willing to do their work, and each one of 


them answered no. 
x *x 


BY MR. EHRLICH: 

Q. Now, did you order the men in Grain Elevator A that day to 
load the Howard L. Shaw? A. I did. 

Q. Was any work done with relation to loading the Howard L. 
Shaw by your employees in Grain Elevator A? A. None whatsoever. 
The men I asked, some of them individually, to go and start weighing 
the grain, to go and start opening the bins without, I suggested to them 
that they may not know where the grain was going to. They told me 
that they saw the Shaw out there and suspected the grain would go on 
the Shaw. They refused to do their work even though they were not 
sure we were not transferring the grain from one bin to another, re- 
fused to do any of their work contrary to Elevator B. 
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Q. You say contrary to the Elevator B. What do you mean? 


* * * * * 


THE WITNESS: At Elevator B our men would do all the work in 
connection with opening the bins, the storage bins to allow the grain to 
go through conveyors into elevators up to the top of the house into scales, 
into shipping bins. They did all of that, all of the preparatory work to 
loading the ship. When it came to putting the spout across the ship to 
load the ship, that they refused to do even though they put us to great 
expense to again transfer the grain back from the shipping bins into the 
storage house. 

But at all times, at every attempt we made, they were willing and 
never refused an order to go that far, to open the bins and do the work, 
weigh the grain for the shipping bin. 

At Elevator A they refused to do any of that even though they were 
not certain we were going to load this grain onto a boat or go back into 
the elevator again. 

BY TRIAL EXAMINER: 

Q. But the Shaw was alongside? A. That's right. 

BY MR. EHRLICH: 

Q. Mr. Mayer, calling your attention to on or about June 21, 1963, 
did you make an attempt to load the Shaw? 

MR. SCHULMAN: What's the date? 

MR. EHRLICH: June 21, 1963. 

MR, SCHULMAN: At this time I make an objection to anything 
that transpired after the date of the complaint. We are talking here a- 
bout the complaint which is dated and alleges conduct up to June 20, 
1968. Anything which happened subsequent to that time certainly is not 
within the framework of this complaint upon which we couldn't even 
possibly defend. If he wants a new complaint, let him get it out, not add 
anything after the date of this complaint. 

TRIAL EXAMINER: For what purpose is this evidence being offered? 
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MR. EHRLICH: I think it is a continuing violation. I think it's 
more evidence of the violation. I think you can predicate findings of 
violation upon this conduct. I think that's giving respondents full and 
ample time to respond to it, and if there is a fair hearing on these 
matters I think you can predicate a finding of violation upon this, and 
I think the cases so hold. 

And I would cite to You Honor cases back as far as Dely Reeves 
or Reeves E. Lill Laboratory in Volume 76 in the Board Reports; 
Thompson Manufacturing Company, I think it's 32 of the Board Reports; 
Stan J., I don't recall the citation to it, Manufacturing. There are am- 
ple cases on it. 

TRIAL EXAMINER: That itis admissible or that it can be the 
subject of findings of violation? 

MR. EHRLICH: Both admissible and subject to findings of vio- 
lation. 

MR. SCHULMAN: I would say it would be highly unusual to have 
a party come in and defend a case, set forth conduct and come to the 
hearing and suddenly find out they have brought in new matters and new 
issues. 

TRIAL EXAMINER: Of course, new issues which the General 
Counsel says occurred after the complaint was issued. 

MR. SCHULMAN: I think he has an obligation to apprise us of 
that and say he is going to do it at the time of the hearing or the trial. 
Certainly he has no right to come in here and I have prepared a defense 
of what he alleges and pull out at the last minute subsequent conduct. 
There is no due process in an attempt to defend. 

TRIAL EXAMINER: I think it’s admissible for some purpose. I 
don't know if I can go along with the General Counsel unless I see the 
authorities he has cited. 

In any event it is admissible certainly to show the similarity of 
conduct in connection with violations which do come within the allega- 
tions of the complaint. 
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MR. EHRLICH: Miss Reporter, may we have the last question? 

MR. FRIEDMAN: Before we get to that, let me state in addition 
to Mr. Schulman's, I have an additional objection, that is that the evi- 
dence which the General Counsel proposes to adduce at this point is not 
included within the bill of particulars. 

MR. EHRLICH: The Howard L. Shaw at Grain Elevator A. 

MR. FRIEDMAN: Adds something, what was it. 

MR. EHRLICH: Let me restate the question. . 

TRIAL EXAMINER: I might say in connection with the last objec- 
tion you made, I think there may be merit to the last part of the objec- 
tion, but that again would only have reference to a possible finding of 
violation of this conduct. | 

BY MR. EHRLICH: 

Q. Mr. Mayer, calling your attention to June 21, 1963, did you 
have occasion to make an attempt to load the Howard L. Shaw at Grain 
Elevator A on that day? A. We did. 


Q. Were you successful in loading the Howard L. Shaw at Grain 
Elevator A on that day? A. We did not. 

Q. On that date, sir, were all of the men ordered to load? A. 
They were. : 

Q. Did they load on that date? A. They did not. 

Q. Mr. Mayer, does Continental Grain Company have any dis- 
pute with Local 418 of the ILA? 


MR. SCHULMAN: Objection, goes to the conclusion what is a 
dispute. 

BY MR. EHRLICH: 

Q. In your opinion? 

MR. SCHULMAN: Objection. 

TRIAL EXAMINER: He may answer. . 

THE WITNESS: We have no dispute with Local 418 of ILA. 

BY MR. EHRLICH: 

Q. Do you have any dispute with Seafarers International Union of 
North America? A. We have no dispute with Seafarers International 
Walon of North America. 


* * * 
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Hearing Room B 

Midland Building, 22nd Floor 
176 West Adams Street 
Chicago, Illinois 


Wednesday, July 31, 1963 


The above-entitled matter came on for hearing, pursuant to notice, 
at 9:30 o'clock a.m. 


BEFORE: 
DAVID LONDON, ESQ., Trial Examiner. 


* * * 


CROSS EXAMINATION 


BY MR. SCHULMAN: 

Q. Mr. Mayer, how long have you been associated with Continental 
Grain? A. It will be 40 years September ist. 

Q. Have you always held a position of an officer of the corporation? 


A. Not always. 
Q. How long have you been an officer? A. A good 25 years. 
Q. And you are the executive vice president since when? A. A 


good five years, maybe more. 
* * * * * 


Q. Does Continental maintain a subsidiary in Canada? A. Con- 
tinental Grain Company, Ltd. in Canada. 


* * * * * 


Q. Mr. Mayer, I show you an affidavit prepared the 17th day of 
April, 1963. This is your signature at the bottom? A. Yes. 

Q. Just hold that a moment, if you will, please. Will you read through 
that please to yourself? 

MR. EHRLICH: Which affidavit is this, counsel? 

MR. SCHULMAN: The first one. 

THE WITNESS: Yes. That is my statement. I haven't read all 
the way through but it is my statement. 
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Q. Why don't you read it through to yourself completely. I want 
to ask you some questions about that, Mr. Mayer. 

Q. Now that you have finished that, sir, this recites a telephone 
conversation you had with Mr. Connor about the middle of April 1963? 
A. Partially. 

Q. Just partially? A. It recites partially a telephone conversa- 
tion I had at that time, yes. 

* * * * * 

Q. Nowhere in this statement, Mr. Mayer, is there any mention 
that Mr. Connor said to you they were committed or going to support 
the SIU, is there? 

* * 

BY MR. SCHULMAN: 

Q. Did you understand the question? A. Yes, I understand. 

Q. Allright. A. I would say that two sentences would not fully 
cover the conversation. 

Q. In other words, you left out of it part of the conversation you 
had? <A. Yes. 

Q. Is there any reason why you left this out? A. No reason 
whatsoever. 

Q. Could it be the fact it didn't happen, Mr. Mayer? A. Oh, 
you're wrong. 

Q. Iam just asking you is that your reason. A. You are wrong. 

Q. You have a very substantial interest in this matter, Mr. Mayer, 
don't you? 

MR. EHRLICH: I object. 

TRIAL EXAMINER: Well, it's apparent he's the charging party 
or represents the charging party. 

MR. SCHULMAN: Of course. 

BY MR. SCHULMAN: 

Q. And it would be to your interest, would it not, Mr. Mayer, to 


have these respondent unions enjoined? 


MR. EHRLICH: Objection. 

TRIAL EXAMINER: Sustained. 

* * *x 

BY MR. SCHULMAN: 

Q. Now, Mr. Mayer, you testified yesterday with respect to a 
conversation had with Mr. Connor shortly prior to May 15, 1962. Do 
you recall that in connection with the ship Erickson? A. Yes. 

Q. Do you recall your testimony which you gave yesterday? A. 
I do. 

* * 

BY MR. SCHULMAN: 

Q. Do you recall the testimony you gave yesterday about the con- 
versation with Mr. Connor about May 15, 1962, relative to the Erickson 
coming in to load? A. Yes, I do recall that. 

Q. And do you recall in your testimony you testified that Mr. 

Connor said they were supporting the SIU? A. Yes. 

Q. That's your recollection of the testimony? A. Yes. 

Q. I want to ask you, Mr. Mayer, do you recall testifying in the 
U. S. District Court, Northern District of Dlinois, in June 15, 1962, in 
the case of Continental Grain Company versus International Longshore- 
mens Association? A. I remember the case. 

Q. Do you remember testifying in court at that time with respect 
to 2 conversation had between you and Mr. Connor relative to the Erick- 
son on May 15, 1962? A. I wouldn't recall that exact testimony at this 
time. 


* * * * * 


Q. Now, you recall testifying, Mr. Mayer, I think you said in this 
Federal Court proceeding in 1962 — I refer you, sir, to page 87 of the 
transcript. Do you want to hold it in your lap, sir? AndI ask you, sir, 
to read starting with a question by Mr. Hatton — by the way, was he your 
attorney? A. Yes. 
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Q. Read that, sir, if you will until page 90. And I would like to 
ask you a question, too. A. What are you referring to exactly? 


Q. You don't understand your own testimony you mean? A. No, 
I don't say that. I don't exactly understand what you are referring to. 

Q. I will now ask you a question. This testimony you have read 
on these pages, which I just asked you to, is in connection with the con- 
versation you had between Mr. Connor and yourself in May 1962 with 
respect to the Erickson, is that correct? A. That's correct. 

Q. Now, in the answer you gave, the testimony you gave relative 
to that conversation, did you at any time state that Mr. Connor told you 
that they were committed, they, the longshoremen, to the SIU? 

MR. EHRLICH: Objection. 

BY MR. SCHULMAN: 

Q. Is there any mention of that in this testimony? 

MR. EHRLICH: Objection to what was not testified to. 

MR. SCHULMAN: I am asking what he testified to. 

TRIAL EXAMINER: Let him answer. 

THE WITNESS: I don't see it there. 

BY MR. SCHULMAN: 

Q. Andis there any testimony there with respect to Mr. Connor 
allegedly saying to you "Bring in other boats"? A. But he said it. 

Q. Is there anything in this transcript you have just read about 
the testimony you gave in 1962? A. No, there is not. 


* * * * * 


Q. I believe you further testified that Mr. Connor made some 
mention to you that he would like these men to go there because there 
was going to be some discussion about the Upper Lakes ships? A. There 
was going to be some discussion about this year's action about the Upper 
Lakes ships. 

Q. And that is your recollection of what occurred at that conversa- 
tion with Mr. Connor? A. That's correct. 
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Q. All right. Again I ask you to look at this affidavit of April 17, 
1963. Is that your signature? 

MR. EHRLICH: In conformity with the Trial Examiner's previous 

ruling, may we have it identified? 

TRIAL EXAMINER: Have it marked for identification. 

MR. SCHULMAN: Number 2 I believe. 

(The document above referred to 
was marked for identification as 
Respondent SIU's Exhibit No. 2.) 

BY MR. SCHULMAN: 

Q. I show you SIU's Exhibit 2 for identification and direct your 
attention to the last paragraph on the first page. Do you see that? A. 
Yes. That's when I told you you were wrong on the date. 

Q. Iunderstand. You have February 1962? A. Yes. 

Q. But that is a conversation you are referring to, am I correct? 
A. Yes. 


Q. Now, in your affidavit which you are holding in your hand which 
is Respondent SIU's Exhibit 2 for identification — A. Yes. 
Q. Is it not a fact there that no mention is made of Mr. Connor's 


asking you to get time off for these people? 


* * * * * 


Q. I ask you to look at that affidavit, Mr. Mayer. Is there anywhere 
contained in that affidavit any statement relative to Mr. Connor stating 
that he wanted these two individuals, Garvey and Novosel, to go to this 
Detroit meeting so that they could discuss the issue of Upper Lakes? 

A. It's not contained herein. 


* * * * * 


Q. Mr. Mayer, I refer you to your testimony you gave yesterday 
relative to 2 conversation had with Mr. Connor about April 21st, 22nd, 
1963, relative to the Shaw. Do you recall giving testimony on that yester- 
day? A. Yes. 
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Q. And do you recall your testimony yesterday that you asked Mr. 
Connor to be helpful, to try to get the ship loaded? A. Yes, I do recall. 

Q. And that he said to you he was sorry, that they were committed 
to support the SIU? A. That's right. 

Q. That's the testimony you gave yesterday? A. That was part 
of the answer, that's right. 

Q. And that he would not ask the men to load or not to load the 
vessel? A. They could do as they please. 

Q. And you further testified that he said there was an invisible 
picket line around the Upper Lakes ships? A. That's right. 

Q. This was a conversation which took place the day of or the day 
before the Shaw was due in, am I correct, around April 21st or 22nd, 
1963? A. Yes, on or about the 21st or 22nd. 

MR. SCHULMAN: Will you mark this Respondent SIU Exhibit 3 
for identification. 


(The document above referred to 
was marked Respondent SIU Exhibit 
No. 3 for identification.) 


BY MR. SCHULMAN: 

Q. Mr. Mayer, I show you Respondent SIU Exhibit 3 for identifica- 
tion. It has a title, Statement of Julius Mayer. Is that your signature 
before a notary public? A. Yes. 

Q. The notary public was Louella Berg. A. She's my secretary 
and also a notary public. 

Q. Did you dictate this statement to her? A. I assume I did. 

Q. Now will you look at this statement, please. 

MR. EHRLICH: What statement is that, Mr. Schulman? 

MR. SCHULMAN: April 23, 1963. 

TRIAL EXAMINER: And is this also one of the affidavits which 
was given to the Board in connection with the case and given to you by 
the General Counsel in response to your request? 

MR. SCHULMAN: Yes, sir. Am I correct, Mr. Ehrlich? 
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MR. EHRLICH: That is correct, and my objection to his testifying 
with relation to this is the same as the objection I raised previously. 

TRIAL EXAMINER: He hasn't asked him a question yet. 

MR. EHRLICH: I assume he is about to. 

BY MR. SCHULMAN: 

Q. Now, that statement recites matters of a conversation between 

you and Mr. Connor? A. That’s correct. 

Q. On April 22nd, 1963, relative to loading the Shaw, am I correct. 

MR. EHRLICH: I object. 

TRIAL EXAMINER: He may answer. 

A. THE WITNESS: It does. 

BY MR. SCHULMAN: 

Q. Now, contained in that statement is there any mention of a 
statement made by Mr. Connor that they were committed to support the 
SIU? A. There is none. 

Q. Is there any statement contained in that affidavit attributed to 
Mr. Connor where he stated that he would not ask the men to load or not 
to load? A. There is not. 

Q. Is there any statement contained in that affidavit by Mr. Connor 
which was supposedly made by Mr. Connor that there was an invisible 
picket line around Upper Lakes ships? A. There is not. 

Q. This is dated April 23, 1963? A. That's right. 


x * * * * 


Q. Mr. Mayer, do you recall testifying yesterday about a conver- 
sation around May 21, 1963, with respect to loading the Shaw that you 
had gone to the elevator and met Mr. Connor outside the hall of the 
Superintendent's office, do you recall that? A. I do. 

Q. That Mr. Connor had said something to you, that he had a mes- 
sage, that if the company persisted in trying to load the Shaw they would 
have difficulty in Texas? A. That's right, in our Texas elevator. 
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Q. In your Texas elevator. Did you at any time furnish this 
information to the Labor Board as to that conversation? A. I might 
have. I'm not sure. 

Q. Well, you submitted several affidavits. The last two were 
dated May 14, 1963 — these are affidavits to the Board. A. That 
couldn't have been. 

Q. The last one was June 21, 1963. A. Yes. 

MR. SCHULMAN: Will you mark this for identification, please, 
Respondent SIU Exhibit Number 4. 

(The document above referred to 
was marked Respondent SIU Exhibit 
Number 4.) 

MR. SCHULMAN: June 2nd. Respondent SIU Exhibit 4 for identi- 
fication is an affidavit made by the witness given to the General Counsel 
who in turn has produced it for me for examination, am I correct, Mr. 
Ehrlich? 

MR. EHRLICH: Correct. 

BY MR. SCHULMAN: 

Q. I will ask you to look through this affidavit of June 2, 1963 — 
that is your signature, is it not? A. Yes. 

Q. And tell me if there is any mention in that affidavit about any 
such conversation where Connor was supposed to have told you that the 
company would have difficulty loading in Texas. A. He told me. I don't 
know if I gave it to the affidavit. 

Q. That's what I want to know, if it's contained in there. A. He 
told me that I can assure you. In answer to your question it's not in 
here. 


Q. When Mr. Connor told you that, didn't you think it was quite a 
serious matter? A. Oh, extremely so. 

Q. It was extremely serious. Didn't you think it was important to 
mention it to the Board? A. There were so many things happened in 
the last year and a half, to have put everything into affidavits or statements 
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would have taken up more time than there are hours in a day. This has 
been a serious matter for a long time. This conversation took place and 

witnesses heard it. There isn't any question about it. As to intro- 
duce it in writing, all of it, would have been impossible from the time 
standpoint. 

Q. Mr. Mayer, you have several times testified as to an invisible 
picket line, as to committed to SIU, as to not to tell the men to load or 
not to load. A. Correct. 

Q. Yet at no time have you set that forth in any of your affidavits, 
is it not so? A. The statements are correct. 

Q. But I have asked you again at no time did you ever set that 
forth in any of your affidavits. A. I am not sure of that. I would have 
to go back through that again, what you have there. 

Q. Then take your time. A. Would you spell out on a piece of 
paper just what you want to know? You confuse me. I think I object to 
it. 

MR. EHRLICH: Mr. Mayer. 

MR. SCHULMAN: For the purpose of saving time, I will put two 
other questions. The record will speak for itself. I think we will handle 
that in our summation. 

BY MR. SCHULMAN: 

Q. Mr. Mayer, do you recall yesterday in your conversation, in 
your testimony, you gave some testimony relative to the marshal coming 
down and serving some of your employees with an order some time 

about May 29, 1963? A. Yes. 

Q. And do you recall Mr. Connor being present at that time? 

Mr. Connor reading part of that order to the men? You so testified? 
A. In the lunchroom, yes. 

Q. That's right. Now, did Mr. Connor tell the men something 
more than read the order? A. He could have. I'm not sure. He could 
have. It's possible. He probably did. 
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Q. Let me see if I can refresh your recollection. A. Yes. 

Q. LIagain refer you to Respondent's SIU Exhibit Number 4 for 
identification, it was your affidavit, on page four thereof, and ask you to 
look at this paragraph. A. I see what you are driving at. It says in 
here, "I am instructing you to load the Howard L. Shaw," attributing 
this to Mr. Connor, which I believe I remember him saying that. 

Q. Isn't it a fact that Mr. Connor said that he could see by the 
order, referring to the court order, that he was instructed to tell the 
men to go and load the grain on the Howard L. Shaw? Didn't Mr. Connor 
say that? A. Yes. 

Q. Atthattime? A. Yes. 

Q. And did he not finish it up with the following statement: "I am 
instructing you to load the Howard L. Shaw"? A. Yes, I think he did. 

Q. Of course. You recall now that he did? A. Oh, he did. He 
did say that. How he said it I don't recall, but those were his words. 

Q. If Iam correct, you did not testify as to those statements by 
Mr. Connor yesterday when you gave your testimony, am I correct? 

A. I testified this happening in the lunchroom, yes. 

Q. I mean about him instructing the men to load the Howard L. 
Shaw. 

MR. EHRLICH: Objection. 

TRIAL EXAMINER: Oh, I don't think there is any question about 

. He didn't testify to that. 

* * 

BY MR. SCHULMAN: 

Q. Is it not a fact that at no time did Connor ever tell the men not 

to load Upper Lakes vessels? 

* * * 

Q. In your presence? 

TRIAL EXAMINER: In your presence, yes. I was going to add 


THE WITNESS: Correct. 


* * 
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Q. Now, is it not customary in the big grain dealers such as Con- 
tinental to also have, own or operate vessels ? 

* * * * * 

THE WITNESS: Well, let's say this, that some grain concerns 
also own and operate direct or indirectly ships. 

BY MR. SCHULMAN: 

Q. That’s right. And some of them also maintain various elevators 
or warehouses along certain waterways for the storing of the material 
and the merchandising of it? A. Yes, correct. 


* * * * * 


Q. It is quite an important function? A. Yes. It is the business. 

* * * * * 

MR. SCHULMAN: IfI may be heard on that, Mr. London, the 
witness has testified and testimony has been given that certain proceed- 
ings were commenced for a temporary restraining order and a 10(1) 

It is my intent to develop this record to recite and set forth for 
the record because I think it is most important what transpired, who 
appeared on behalf of the petitioner, who appeared in support of the 
position of the petitioner, and what we consider to be most extraordinary 
procedure. I think it most important that this record recite, that there 
be a record if I have to put it in by offer of proof that these extraordinary 
procedures have been so understood by the Canadian Government, and 
in a debate in the House of Commons the Minister of Labor MacEaden 
stated that he considered and the Canadian Government considered to 
have received in this proceeding extraordinary assistance from the Jus- 
tice Department and the Labor Department of the United States. 


In the Chicago court we are faced with the administration of an 
Act. We are faced here with what I always refer to as a quasi-judicial 
body. And comments such as that of extraordinary assistance — I may 
be wrong but it indicates to me perhaps some unusual activity, and I 


91 


think this record has got to recite it. The record has got to be made 
that there was these extraordinary assistance and activities. 


It is my purpose with this witness or perhaps with an offer of 
proof to put upon the record the fact that in a proceeding before the 

U. S. District Court judges in this district in Chicago the United 
States Department of Justice appeared amicous on behalf of support of 
a 10(1) injunction in behalf of not only of Justice but of the State Depart- 
ment as well as the Labor Department. 


And I would ask with respect to this record they have refiled, 
judicial notice be taken of the position they took in connection with that. 
I would also ask that this record reflect the House of Commons debate 
of Tuesday, July 23, 1963, in Ottawa, Canada where S. J. MacEachen, 
Minister of Labor, stated in connection with these proceedings: 


"As a result of what I consider to be extraordinary assistance 
from the Justice Department and the Labor Department of the United 
States, the Chicago court did issue an injunction." 


I do not intend to, want to belabor this record other than to set 
forth the position of my client other than to make a complete record so 
if and when this proceeding gets to, for public review, at least we will 


have before us a complete record. 
* * * * * 


MR. FRIEDMAN: I would like on behalf of Respondent Local 418 
to join in Mr. Schulman's request to make those matters part of the 
record here. I believe as the Trial Examiner well knows that this case 

may go a long way after the, certainly to higher levels after you 
have rendered your Intermediate Report, and we have only this one 
opportunity to make the record which becomes the record on which we 


go up to the Board and to the Court of Appeals if necessary. 


To answer Mr. Ehrlich's objection, as Mr. Ehrlich is aware both 
the SIU's answer and the Respondent 418's answer allege that the action of 
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the Regional Director and the General Counsel in issuing this complaint 


was arbitrary and capricious and not for the purposes of effectuating 
the Act. 


I think that the comments made by Mr. Schulman together with 
evidence we will subsequently put into this record to show that in a very 
similar situation before the intervention of the State Department, the 
Justice Department, the same General Counsel and Regional Director 
refused to issue complaints on similar charges against the same 
respondents. 


We feel we have to preserve the record because we are contending 
that the issuance of the complaint in this case, not only will we show that 
the charges have no merit but we also feel we have to preserve our 
record to show the arbitrary and capricious nature of the action taken. 


* x * x * 


TRIAL EXAMINER: The objection will be sustained. 

MR. SCHULMAN: Will that constitute an offer of proof on our 

part? 

TRIAL EXAMINER: Yes. I think that’s as far as I ought to allow 
you to go in making an offer of proof. 

* * * * * 

TRIAL EXAMINER: No. I will allow the offer to stand, in other 
words, merely to reflect this is what you offer to prove. 

MR. SCHULMNA: That's correct, sir. 

TRIAL EXAMINER: And I rule against you. 


* * * * * 


Q. All right. Now tell us what an agency wheat shipment is. 
A. I'll give it to you as far as I understand it. I believe I understand 
it fully. I might be missing one or two phases of it. I'm not sure. 


The Wheat Board of Canada, Canadian Wheat Board ships wheat 
for their account from ports like Fort William and Port Arthur to 
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St. Lawrence Ports, grain concerns in Winnipeg; grain merchants in 


Winnipeg of which we are one, arrange for the Wheat Board to transport 
or to have transported for the Wheat Board such wheat from the lake 
heads Port Arthur and Fort William to the St. Lawrence ports, Three 
Rivers, Montreal, Quebec, Sorrel. 

* * * * * 

THE WITNESS: Which the merchants in Winnipeg arrange with 
ship owners and arrange with elevator concerns in places as Sorrel, 
Montreal, Three Rivers and Quebec for which and also for the financing 
of such wheat for which the Wheat Board pays merchants in Winnipeg 
including ourselves a small commission. 

BY MR. SCHULMAN: 

Q. Is that it? A. That is it. We ship via several steamship 
lines. We ship Canada Steamship, we ship wheat via Upper Lakes, and 
that is what generally is the meaning of agency wheat. 

Q. Who owns the wheat? A. The Wheat Board. 

Q. This is a subdivision of the Canadian Government? A. 
Correct. 

Q. And the commission is paid because of the haulage of the 
grain? A. The commission is paid because of the arrangement the 
booking of the freight, of the arranging of the storage of the wheat and 
of certain financing to be arranged for which we are reimbursed 

interest rate which we pay. 

Q. In other words, if I've got it clear now, I want to make sure 
I do, in other words this wheat agency, this subdivision — A. A. The 
Canadian Wheat Board. 

Q. Iunderstand. They in turn have private concerns who assume 
to engage in the wheat and grain business perform a certain function 
for the Wheat Board, am I correct? A. That's right. 

Q. And that function is the financing of what? A. Includes 
financing. 

Q. Of what? A. Of this wheat. 
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Q. I don't understand what you mean, financing of wheat. Will 
you explain? A. Yes. We load a boat with wheat, 500,000 bushels, 
value of $800,000. I'm giving rough figures. We borrow money from our 
bank and our credit on their wheat. That's the financing of it. 

Q. And you pay the Wheat Board? A. We pay the Wheat Board. 
We are reimbursed up to the time, we are reimbursed for that money 
plus interest. On top of that we arrange for the transportation of this 
wheat and for the arrangements to have it placed in storage at the St. 

Lawrence. 

Q. At the time you arrange all this financing, has the wheat been 
sold to somebody? A. That we don't know. 

Q. You don't know that? A. No. 

Q. In other words,you are financing, you are talking about the 
financing for the shipping and the insuring? A. No. Of the wheat. 

I mentioned the figure of $800,000 for 500,000 bushels of wheat. 

Q. Who owns the wheat when it goes into the warehouse? A. The 
Wheat Board. 

Q. Then you have financed something for them that they own? 

A. That's correct. 
BY TRIAL EXAMINER: 

Q. You mean you pay the Wheat Board, yet they retain title after 
that? A. Actually the title rests in us. 

BY MR. SCHULMAN: 

Q. This is what we want to know. A. For protection, but the 
wheat does not belong to us. We are doing it on account of the Canadian 
Wheat Board. This is the system they use. Everybody participates in 
that wholly as a grain merchant. 

Q. If Ihave it clear then, now, you finance this wheat shipment 
and you have the title to it for your protection for your financing? A. 

That's right. 

Q. When this wheat shipment, however, gets into the elevator say 


in Montreal as you say, do you get your money back? A. Not necessarily. 


We may get receipts instead. 

Q. If you don't get your money, you get evidence of something in 
lieu thereof? A. That's right. 

Q. What happens to the title of the wheat when it gets into the 
warehouse at Montreal? A. The wheat is owned by the Government 
at all times. The title is transferred to us for protection against the 
loan, against the payment, the transportation payment. When they 
collect the money from the European buyer, whoever the buyer is, 


for it, they pay us; then the wheat is loaded on the ship and we get our 


money plus interest. 

Q. If I understand it now, this is like a transitory operation? 
A. Well, transitory might be a week, might be three months. 

Q. Of course, in that you in effect — by you I mean Continental 
has title to protect the money you advanced, you have title to the grain? 
A. That's right. 

Q. And when the Canadian Wheat Board sells it in the ultimate 

sale somewhere, you are then paid back your money? A. That's 
right, plus the interest plus a small commission. 

Q. Aservice fee? A. It's a commission, a small commission, 
yes. 

Q. Isee. Now, these outfits that participate in this arrangement 
and what I will refer to just for simplicity as the financing of the Wheat 
Board — A. The transportation of wheat, or the shifting of wheat 
stocks from one place to another I think is an easy way. 

Q. Your Canadian affiliate engages in that? A. That's right. 

Q. In other words only Canadian companies can engage in that? 
A. Lassume that is correct. I am not positive. I know they do use all 
the Canadian concerns that are in a position to do this. 

Q. Do you know what the qualifications are for an outfit, for a 
company to be able to engage in this? Must they be a company in the 
grain business? A. A company engaged in the grain business. 
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Q. In other words, to be able to qualify to do this wheat shipment 
handling you have — A. You have to be in the position to perform this 
service. 

Q. And this service consists of financing, what else? A. Arrang- 
ing transportation, chartering and arranging unloading of the wheat. 

Q. The warehousing? A. That is right. 

Q. Now, Translake is engaged in that operation? A. I don't 
know. I can't testify as to Translake. I don't know whether it's engaged 
in it. Translake I believe is a chartering arm of Upper Lakes. I be- 
lieve that is what they are. 

Q. Don't you know that Translake agreed to give to your Canadian 
affiliate Continental one-third of a certain proportion of agency wheat 
shipments? A. That is correct. I know that, yes. But that doesn't 
mean they are engaged in this. They are engaged in transporting wheat 
from lake ports to St. Lawrence ports. 

Q. Well, you have agreed, did you not, your company with them — 
if you look at your exhibit — A. I know. 

Q. You know what I'm referring to? A. I know it. 

Q. I think Mr. London ought to know what I'm referring to, Gen- 
eral Counsel's Exhibit 2, last paragraph, number seven. A. Yes, I 
understand. 

MR. SCHULMAN: If you want to look at it, Translake agrees to 
give, et cetera. 

Q. Now, you know that provides that Translake agrees to give to 
Continental Canada, Ltd. Winnipeg agency wheat shipments to the extent 
of one-third of the total volume — A. What they have. 

Q. U.S. grain that Continental puts through Three Rivers elevators. 


* * * * * 


MR. FRIEDMAN: Mr. Trial Examiner, I intend to try to avoid 
duplicating crossexamination in areas where Mr. Schulman has already 
examined. There may be some overlapping that's unavoidable. 
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I would like to at this time ask the Board and the Trial Examiner 
to take judicial notice of its own proceedings in the following cases: 
13-CC3304 as amended; 13-CC-305 as amended, and 13-CC-303, which 
are charge proceedings involving allegations of secondary boycott 
against Locals 101 and 418 of the ILA and 815 of the ILA and the SIU 
based upon the activities concerning which Mr. Mayer has testified in 
1962. And I ask that the Board take judicial notice of its own proceedings 
and the dismissal of those charges and refusals to review by the General 
Counsel. 


I also ask the Board to take judicial notice of its own proceedings 
in Case Number 13-CC-349 which was a charge filed against Local 101 
of the Longshoremen based upon incidents connected with the matters 
concerning which Mr. Mayer testified here, in which the Board refused 
to proceed against Local 101, the Grain Trimmers Union, and at a subse- 
quent time for the convenience of the Trial Examiner I will introduce 
copies of those for judicial notice. 


* * * * * 


MR, FRIEDMAN: With respect to Local 101, I would just like to 
call the Trial Examiner's attention to the fact that one of the charges on 
which the Board did proceed here did name Local 101 of the ILA as one 


of the alleged violators of the Act, but the complaint does not name them. 
* * * * * 


CROSS EXAMINATION 
BY MR. FRIEDMAN: 
Q. Mr. Mayer, you testified that you had been in the grain business, 
and I think we can concede that you have been in the grain business 


for many years. You were, as a matter of fact, for some time president 
of the Board of Trade of Chicago, is that correct? A. Yes. 

Q. And you have been active in the supervision of the operation of 
the elevator portion of the grain business, is that correct? A. Of our 
business, yes. 
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Q. Flour business? A. Of our business, Continental Grain. 

Q. Of your business. And in the supervision of that business, of 
the elevator or grain business, which has to do with the sale and trans- 
portation and the purchasing and receipt of grain, is that correct? A. 
Correct. 

Q. But now for the sake of the record, Mr. Mayer, would you tell 
us what is a grain elevator and by that I would prefer that you confine 
your answer to a description of your grain elevator B where the incidents 
principally occurred this year. Would you describe the physical nature 
of the operation? A. Yes, Iwill. The grain elevator, Elevator B in 
Chicago, 117th and Torrence Avenue, is equipped with unloading facili- 
ties to unload trucks, box cars, barges, and boats. It is equipped to load 
boxcars, barges and boats. It is equipped to receive for storage and for 

transfer to other conveyances, to boats or cars, and it is equipped 
to store approximately six million bushels of grain. We employ about 
32 men to do this work depending on the season, ship through many mil- 
lions of bushels of wheat per year. 

Q. How many? A. Many millions of bushels per year. 

You receive grain by rail then? A. Yes. 

By truck? A. Yes. 

By barge? A. Yes. 

And from ships? A. Correct. 

And when the grain is received, is it placed, in what part of 
the operation is it put into? A. It is placed in temporary storage and 
permanent storage in bins. It might stay a few hours, it might stay a 
few months, it might stay a few years. 

Q. Are these called storage bins? A. That's correct. 

Q. Now, you ship out by the same means? A. We do. 

Q. Ship, barge, railor car? A. That's correct. 

Q. And do you have access right to your premises for trucks, is 
that correct? A. We own our property where the trucks come off the 


public road to go into our property. 
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Q. And you have railroad sidings? A. We own railroad siding 
where we receive cars connecting from inbound railroads. 


Q. And part of your property is also dock space for barges and 


ships? A. We have a dock some thousand feet of length where we dock 
barges and boats to load. 

Q. And on what body of water is that dock located? A. Calumet 
River. 

Q. Calumet River is a tributary of Lake Michigan? A. Calu- 
met River goes into Lake Michigan. 

Q. Right. Now, after grain has been received and stored in the 
elevator, what is the mechanics for its being shipped out by boat? 

TRIAL EXAMINER: Excuse me. Before you get to that. 

Q. You said the grain as it comes in is put into these storage bins? 
A. Yes. 

Q. Well, those are the elevators, aren't they? A. That is called 

the elevator. 

Q. Storage bin and elevator are synonymous? A. Storage bins 
together with the machinery to weigh grain, transfer grain, unload 
grain, load grain is what is known as the grain elevator, the grain storage 
bins being part of it. 

Q. The elevator is the whole operation? A. That's right. 

TRIAL EXAMINER: All right. 

BY MR. FRIEDMAN: 

Q. There is another kind of bin that is called the shipping bin, is 
that correct? A. Shipping bin? Well, it's the same kind of bin, it 
looks the same, you can't tell the difference. It's part of a bin which is 
used for shipping grain onto the barge. 

Q. Physically the shipping bin may be in the same structure as 
the storage bin separated by a partition? A. Well, it's the same except 
it's the outside bin to the dock. 

Q. When grain is transferred from, is to be shipped out by ship, 
is it correct that it is first transferred to a shipping bin? A. No, not 


100 


first. It will eventually wind up in the shipping bin. 

Q. Tell us the steps in transfer. A. Well, it's taken, it’s removed 
from a storage bin through conveyors crowsways and also what we call 
elevators up into a scale where it is weighed for an official weight. Then 

it is transferred into the shipping bins where it remains until the 
shipping bin is opened up to ship, to load onto the boat. 

Q. Now, this transfer of grain from the storage bin to the shipper 
or the shipping bin is done by your employees who are generally in 
Local 418, is that correct? A. That handle machinery which moves 

Q. Right. Is that substantially similar to the operation at Elevator 
A? A. The same, principally it’s the same. 

Q. All right. Where is Elevator A located? A. About 94th Street 
on the Calumet River, 94th and Commercial I think is the address. 

Q. Now, during the time when the grain is deposited in your elevator 
for storage, is it ordinarily grain to which your company has title or 
ownership? A. It may be. It may not be. We handle a lot of grain 
which belongs to the United States Government plus, we have in the 
elevator B about a million and a half to a million three quarters belonging 
to the United States Government. We have in there also a lot of grain 
which belongs to people, we don’t know who they are, they are in poses- 
sion of negotiable receipts, and we have also a lot of grain in there which 
belongs to us. 

Q. With respect to the grain that was involved in your contract for 
shipment by Upper Lakes Shipping, that involved grain which you owned, 
is that correct? A. Which we eventually owned before we shipped it. 

It might have been in our elevator owned by somebody else. We might 
have bought it before shipping. 

Q. At the point where it was or would have been shipped it would 
be your grain? A. That's right. 

Q. And it would be your grain during the period of transporting it 
up to Three Rivers, is that correct? You would retail title? A. If it 
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would have been shipped in Upper Lake ships that would have been the 
case. 

Q. You would have retained title until it was received at Three 
Rivers? A. If it had been shipped by Upper Lakes ships through Three 
Rivers, that would have been the case. 

Q. Would you have retained title also during the time it was stored 
in Three Rivers? A. Practically in all cases. Not all. 

Q. In most cases? A. Yes. 

Q. In any event the grain from there would have been or would be 
transshipped from Three Rivers by ocean vessels to other parts of the 

world? A. Correct. 

Q. And ordinarily would title pass to the purchaser at the time it 
leaves the Three Rivers elevator or what is the fact? A. Would you — 

Q. When does title to the grain pass to a purchaser, speaking now 


of this contract. A. I understand. Upon the issuance of ocean documents, 
bill of ladings, bill of lading weighed in rate certificate. They might be 


presented through a bank in New York who pays for the European buyer, 
or they might be handled abroad, but the title passes when it is loaded 
on the boat actually. 

Q. When it is loaded on the boat at Three Rivers for ocean ship- 
ment? A. That's right. 

Q. When you have an order to — when you are planning to make a 
shipment to Three Rivers, do you have any contact at that time in the 
ordinary operation with any representative of Upper Lakes Shipping or 
with the agent for Upper Lakes Shipping? A. Would you repeat that, 
please? 

Q. Strike the question. I will try to clarify it. Does Upper Lakes 
Shipping have an agent in Chicago? A. Upper Lakes Shipping have an 
agent in Chicago who handles their ships when they are here. 

Q. Is that Chamberlain Company? A. I think that's the name. 

Q. And a lady by the name of Mrs. Johnson? A. Johnson. 

Q. Who does the work at that company? A. Yes. 
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Q. She represents Upper Lakes Shipping when they are here in 
port? A. Yes, and other shipping lines. 

Q. Does she also represent Translake Chartering, do you know? 
A. I wouldn't know. 

Q. Does she represent Three Rivers Grain and Elevator Company? 
A. I don't think there would be any occasion to. 

Q. Now, when a shipment is to be made by an Upper Lakes ship, 
do you have any contact, does your company have any contact with Miss 
Johnson of the Chamberlain Company? A. Our traffic department has. 

Q. And what is the nature of that contact? A. Miss Johnson will 
call and say that the ship Shaw is due in Chicago for loading on the 21st 
of April, 22nd of April, you better have a berth for her. 

Q. You have what? A. To have a place for her, a berth. We 

might have another boat in there at that time. We might say, "You 
have to wait till the following day.” We might tell her to wait for six 
o’clock. She arranges for the ship owner and ship operator to properly 
berth and dispatch. 

Q. In the event there is a delay because you have other ships at 
your docks, will this be coordinated between your traffic department and 
Miss Johnson to arrange for the actual docking of the Upper Lakes ship? 
A. Yes, same as any other ship. Any ship coming into our dock needs 
a written permit to go there, showing the date and hour, any ship. 

Q. Does your company have a charge for a grain ship that uses 
your dock space? A. No. 


Q. Does your company have a charge for a ship that remains at 
your dock and isn’t being loaded? A. And is to be loaded? 

Q. And is not being loaded? A. That would not be loaded? It 
has never happened. 

Q. Does your company have a tariff for use of dock space? A. 


No. 
Q. Has your company charged any kind of dockage fees to Upper 
Lakes for the docking of the Howard Shaw this year? A. No, we haven't. 
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Q. Now, getting back to Miss Johnson in the operation of loading 
a lake vessel like the Howard Shaw, ordinarily grain trimmers are 
used, is that correct? A. They are but not necessarily so. 

Q. Well, in your operation grain trimmers are always used, are 
they not, on lakers? A. They are used but they do not have to be. 

Q. I just want to know, are they used in your operation? A, We 
use them. 

Q. Now, the grain trimmers are men who work for another, for a 
stevedoring company, is that correct? A. Right. 

Q. And they are the people who are in Local 101 of the Longshore- 
men's Union here in Chicago? A. I don't know if they are all in there 
but they employ only members, that is correct. There might be others. 
I do not know. 


* * * * * 


Q. And in the operations, in the normal operation of loading lake 
vessels like the Shaw, where for Upper Lakes or other companies, the 
procedure is for the grain trimmers to work aboard the vessel, is that 
correct? A. Local 101 members. 

Q. Right. Their entire function is on the ship during the loading, 
is that correct? A. I would say so. 

Q. Allright. Now, is it correct that Miss Johnson or someone in 
her office at the same time or about the time she is making arrangements 
with your traffic department also makes arrangements with the stevedor- 


ing company for the use of the grain trimmer employees? A. That's 


part of the function. 

Q. Right. And that is the ships agent who does this arranging? 
A. That's right. 

Q. Now, when a ship like the Howard Shaw comes to your dock, is 
it correct that it comes there for the sole purpose of being loaded with 
grain? A. Yes. 

Q. And it has no other function then to have the grain loaded aboard 
by the crew, by the grain trimmers, by your men and then departing and 


234 
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transporting the grain? A. That's correct. 

Q. Now let's go into the details, if you will, Mr. Mayer, of the 
actual processes involved in loading. Let's take the Howard Shaw and 
maybe you could refer to these photographs that are in evidence. 

Using General Counsel's Exhibits 6 and 7, I will ask you to state 
just what steps would be involved from the point at which it is determined 
that your company is going to ship some grain on the Shaw from the time, 
would you describe the operation from the time an order is given let's 
say to Mr. Garvey? A. The order is given to Mr. Garvey. 

Q. Who gives him the order? A. Either the superintendent or 
assistant. 

Q. Allright. And Mr. Garvey, does he have a title? A. No. 
He's a foreman. 

Q. Heis aforeman? A. Yes. 

Q. And he is a member of Local 101? A. No, 418. 

Q. I mean of 418. A. That's right. 

Q. He gets the order from the superintendent then? A. Yes. 

Q. Then what does hedo? A. He ina normal way proceeds to 
the foreman's office in the main building and picks up the telephone, the 

house telephone, and phones upstairs to start grain out of such and 
such bins into the scales for the shipping bins to load the ship. 

Q. And then what happens? A. And that's done. 

Q. The shipping bins are then full? A. Well — 

Q. Or as much grain as he is told to put in? A. Not necessarily 
as much grain as he is instructed to put there. 

Q. If a shipping bin holds 18,000 bushels — A. Yes. 

Q. He may put in less than that to start with? A. That's right. 

Q. I think you testified yesterday on one occasion 4,000 bushels in 
each of two bins? A. That's correct. 


Q. The grain is then transferred by conveyors over some scales? 
A. Through the scales. 
Q. And into the shipping bin? A. That's right. 
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Q. The shipping bins are sealed? A. Yes. 

Q. And does the seal have to be broken before the ship is loaded? 
A. The seal has to be broken under the supervision of the Board of Trade 
supervisor. 

Q. The Board of Trade is an independent corporation not connected 
with your company, is that correct? A. That's right except that we are 
members of it. 

Q. Yes, the Board of Trade maintains an employee who is a licensed 
man at your premises? A. For another local, ILA. 

Q. He belongs in another union? A. Yes. 

Q. And he is the person who is authorized to break that seal? A, 
Not necessarily. He is authorized to supervise, to break the seal. He 
can tell me to break it as long as he's there to watch it. 

Q. He supervises and makes some kind of certificate? A. He 
makes a note of it. It's for safety. It is that no one can go there and 


open this, let's say. It's almost like a seal, It's a number on it like a 


boxcar so no one can steal the grain without it being weighed. It's protec- 
tion for the buyer. 

Q. Some of your men who are employed by your company are also 
given licenses by the Board of Trade, aren't they? A. I don't believe, 

I'm not certain of that. I do not believe as to that function. 

Q. For what function are they? A. Supervising weighing. 

Q. Weighing? A. Weighing, yes. 

Q. Who gives the instruction to the Board of Trade man to proceed 
to have the seal broken. A. Well, I wouldn't really want to answer that. 
It's either — his office is right down the hall outside of the superintendent's 
office. He gets it probably as he passes by or somebody else tells him. 

I wouldn't be sure. 

Q. When the seal is broken, is that the point at which the ropes are 
thrown across? A. At which the spouts are to go aboard for loading of 
the ship. 
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Q. Now, in the normal operations, you have several of your employ- 


ees who throw the ropes across onto the deck of the ship, is that correct? 
A. One of several. 

Q. One of several? A. Yes. 

Q. And they are standing on dockside alongside the ship? A. As 
a rule there are three. 

Q. Right. And you have an employee named Nick or Nicholas Toth? 

A. Nick Toth, yes. 

Q. What is his job title? A. I believe it's dock foreman. 

Q. Now, during the normal operation of loading a lake vessel such 
as the Shaw, Nick Toth would be aboard the deck of the vessel, is that 
correct? A. Sometimes, yes, and sometimes, no. It depends on the 
needs. 

Q. Let's take the occasion when he is aboard the vessel. On these 
occasions we would have on the deck of the vessel Mr. Toth, is that cor- 
rect? A. If he is aboard, yes. 

Q. The grain trimmers from Local 101, is that correct? A. Yes 

Q. And some officers or the master or the mate of the ship and 
some crew members? A. Not necessarily. They could be there and 
they are there at times but not necessarily. 

Q. Allright. A. I have seen ships without any of the ship's crew 
around. 

Q. All right. And you have seen ships loaded with the master there? 
A. Right. Well, master not on deck but he might be in his office. 

Q. Or he might be near by? A. He might be in his office. 

Q. When the rope is thrown across, normally it is thrown to a mem- 
ber of Local 101, is that correct? A. Yes. Not necessarily. 

Q. I am just trying to get general operating procedure. A. Yes. 

Q. Then the member of 101, a grain trimmer, will pull the spout 
aboard, is that correct? A. Correct. 

Q. And will he open the hatch or is that done by a member of the 
crew? <A. That's usually done by the crew. The crew usually opens that. 
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Q. And also usually closes the hatch? A. Asa rule, yes. 

Q. So if Hatch Number 1 is to be loaded, the crew member will 
remove the hatch cover? A. Probably it has been removed by then. 

It has to be, in most cases the ship has to be inspected for cleanliness 
before we can — 

Q. Inspected by whom? A. An arm of the Illinois Grain Inspec- 
tion. 

Q. That is done before any loading? A. Before any loading is 
allowed for various reasons, It may be dirty, objectionable material 

below. 

Q. Now, the spout is aboard the ship, the hatch is open, the grain 
trimmer moves the spout then to its position on the appropriate hatch, is 
that correct? A. Yes, 

Q. Then how does he know how much grain to pour into that hatch? 
Who tells him? A. As arule the mate sits down with the superintendent 
or one of the assistants to plan how to load the ship. 

Q. With your superintendent? A. Yes. That's what usually is 
done. 

Q. For example, he may tell the superintendent that he wants X 
number of bushels in Hatch Number 1? A. Yes. Tells him to keep 
Number 2 empty. He may tell him to put something else in Number 3. 

It is usually arranged under what we used to call a stowage plan. 

Q. In accordance with the stowage plan, the grain trimmer places 
the spout and who actually then controls the flow of grain as it leaves the 
elevator? A. Who actually controls? 

Q. Yes. A. The superintendent directs it. He tells him what to 
load into what. 

Q. He directs your men who are in the elevator? A. That's right. 

Q. And don't you have some men who are on a platform? A, Where 
they put the spout, yes, one to each spout. 

Q. Now, during the time that this foreman, Nick Toth, is aboard 
the ship, does he carry a portable telephone or intercom with him? 


A. Usually. 

Q. And that is connected with your employees on the dock? A, 
It's connected, I think it's plugged into the dock for the phones in the 
house, in case something happens he can shut the grain off whenever it 
is necessary. 

Q. So at the point where the appropriate amount of grain has been 
poured into the hatch, will Toth signal to the man on this intercom to cut 
off the flow? A. That's right. 

Q. Then they move the spout to another hatch if that is required? 
A. Well, it might, something like that, yes. 

Q. And Toth will signal the men to start the grain flowing again? 
A. Yes, but we do that on many ships without him. 

Q. I am just talking about cases where he is on the ship. A. Yes. 

Q. What is the — isn’t it directly the case that in the process of 
stowing the grain the officers of the vessel will instruct your people or 
the grain trimmers to hold off and not to pour too much into a particular 

hold because the balance of the ship— A. Well, they, actually 
nobody on the ship has any authority to give any of our men instructions. 
They wouldn't take them. That's done through the superintendent and 
his assistant. 

Q. They give the instructions to your superintendent? A. That's 
right. 

Q. Well, that's what I am driving at. It's to your personnel? A. 
That's right. We don’t direct the ship's crew, the ship does not direct 
our crew. 

Q. As you indicated, whatever instructions there would be from 
the ship would be given through Mr. Borchert or — A. Well, that's 
done as a rule before it starts going. 

Q. Through the superintendent? A. That's right. 

Q. And do you know who gives instructions to the grain trimmers 
on the ship? A. I don't. 

Q. The grain trimmers normally have a foreman aboard? A. As 


109 


a rule, yes. 

Q. And does the foreman get instructions from the master or mate 
of the vessel? A. I wouldn't be sure about that. I really can't testify. 

Q. You don't know whether the grain trimmer is notified what the 

stowage planis? A, He mostly has to be so — 

Q. He would be told about this by either the master of the vessel 
or by your superintendent, isn't that correct? A. I would assume that, 
yes. 

Q. Now, is there anyone else outside of these three groups we 
have talked about, your employees, your supervisors, the grain trimmers 
and their foreman, and the ship's personnel, is there anyone besides 
those groups who is in any way involved in the process of loading a ves- 
sel with grain at your dock? A. I couldn't think of any unless you would 
consider an inspector part of it. 

Q. The employee of the State of Dlinois? A. Mlinois or Federal 
Government. 

Q. And to some extent this employee of the Board of Trade of 
Chicago? A. Yes. 

Q. We have then covered everybody involved in the operation? 

A, About that, yes. 

Q. Would you look at General Counsel's Exhibit 7 and there on the 
left-hand side of the photograph is a picture of the Howard Shaw, is that 
correct? <A. Yes. 


Q. And then there is a concrete string piece on your dock between 
the Shaw and the elevator, is that correct? A. That isn't on the dock, 

It's not in between. It's part of the elevator. 

Q. About how wide is that string piece? A. I have never stepped 
it off. I would say it could be 12, 15 feet. I have driven up there so it 
must be fairly wide because you can drive into it. 

Q. The platform you discussed in your testimony on which some 


of the men— A, It's up here. 
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Q. That platform is a permanent fixture on the outside portion? 
A. It's part of the elevator. 

Q. Of the bin? A, It's part of the elevator structure. 

Q. Facing towards the ship? A. Yes. 

Q. And during the loading operation you have several employees 
on this, what is— A. Depending on the mmber of spouts we use. 

Q. What is the number? A. We usually use two but we have 
loaded many times using five. 

Q. When you use two spouts how many men? A. Two men. 

Q. Those two men would be on the platform during the whole 

245 operation? A. I wouldn't be sure about that myself. 
Q. On that platform are there controls for the machinery for loading 
the ship? A. I couldn't answer that. 

Q. Do you know what kind of equipment would be there? A. Ido 
not. 

Q. Now, Mr. Mayer, you testified in substance that the opening of 
the St. Lawrence Seaway several years ago resulted in a need for a 
change in your operation, is that correct? A. Yes, that's correct. 

Q. And to summarize, basically your problem was to find in order 
to stay competitive as I understand, to find a storage elevator on the St. 
Lawrence Seaway? A. Not just a storage elevator. 

Q. Storage and transshipping elevator? A. Not just that, no. 

Q. Tell us what it was. A. The need for us short of building our 
own elevator on the St. Lawrence at terrific expense — I believe I testi- 
fied our next competitor paid upward of $15 million, the need for us short 
of building something ourselves — I'm not suggesting any $15 million but 
perhaps $5 million — or more, that we find something where we could 
have an arrangement short of that which we were able to accomplish 

through the arrangement we made with Upper Lakes and Three 
Rivers. 

Q. When did you make that, first make that contractual relation- 
ship with Upper Lakes? A. My memory, I know for sure we had it in 
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1962, again in 1963. It might have been partially, I'm not sure about 
that, in 1961. I think it was. 

Q. At any rate it would be some time after the opening of the 
Seaway. A, The Seaway opened I believe 1958 or 1959, I forget which. 
It's very simple. The Seaway made it necessary and possible. 

Q. You testified you have been dealing with Upper Lakes or using 
Upper Lakes ships for years before that? A. That's right. 

Q. Before the opening of the Seaway you didn't have any arrange- 
ments for the use of their storage facilities? A. It wasn't necessary. 

Q. And prior, during the time when you were not using their 
storage facilities, you did not have a written contract with them, is that 
correct? <A. There was very little United States grain shipped through 
the St. Lawrence prior to the opening of the Seaway. That mushroomed 
in the last few years. That was not necessary to have similar arrange- 
ments before. 

Q. What were you using Upper Lakes for before? A. We have 
been shipping across the lake. I can recall in my mind from Duluth back 
in 1928, 1929. I am not saying we used Upper Lakes ships then. It was 
nothing. Now, we have shipped across the lakes for many years. It's 
just the proper-portion we shipped through. 

Q. During the period before the Seaway opened when you used 
Upper Lakes ships, your arrangement with Upper Lakes was purely and 
simply for the carriage of grain, is that correct? A. That's right. 

Q. And is that currently your arrangement with other steamship 
lines that you use for taking grain to Canada, is that correct, other than 
Upper Lakes? A. That is correct. 

Q. Upper Lakes is the only company with which you have any kind 
of an arrangement for the provision of storage space inCanada? A, 
It's Upper Lakes with whom we found it possible to make a satisfactory 
arrangement that could be done short of building our own elevator. 

Q. Right. And when we speak of Upper Lakes we are speaking, 
is that understood — A, Speaking of the combination of the three. 
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Q. Upper Lakes, Translake, Three Rivers Elevator? A. Yes. 
Q. Generally speaking, Upper Lakes owns the bottoms of the ships? 
A. Idon't know. As I say again what the corporate, I assume Three 


Rivers owns the elevator, Upper Lakes owns the ship, and Translake 
does the chartering. I do not know who the parent company is. I do not 
know. 

Q. They appear on the contract as Upper Lakes and associated 
companies. A. Yes, all part and parcel of it. It wouldn't help us to 
have the ships to go up and another place to go through. It wouldn't help 
us to have the place to go through and not the ships to go up there. 

Q. Isn’t it, again for the sake of understanding some of your testi- 
mony, is it correct to say that the arrangement that you made with Upper 
Lakes and its associated companies was in effect as a practical matter 
an arrangement which completed your merchandising setup for the mer- 
chandising of grain through Canada to European and other ports? A. 
Completed our shipping setup. We have no sales organization in Three 
Rivers or Upper Lakes. Our sales are made either direct from here, 
either from our New York offices or through our European offices. The 
fulfillment of such sales and the possibility of having us competitive with 
our competitors makes it necessary for us to have this arrangement. 

It's not part of the selling or the sales organization. 

Q. Do you recall having referred to this as part of your merchan- 
dising? A. Yes. I think at one time I compared it with Marshall Field 
of State Street. It is necessary to have a store and have goods on the 
shelf and supplies to put there but never did I say it could be misconstrued 
on that Upper Lakes is part of our sales organization. 

Q. I didn't ask you that. I am speaking of the provision of this 
space. A. As to rounding out our operation, that is correct. 

Q. Allright. Now, as to the storage space that you acquire under 
the 1963 contract which I believe is 2,800,000? A. That’s a maximum. 

Q. It’sa maximum? A. Yes. 

Q. The arrangement is that at some time you might have some 


less in that space? A. Oh, yes. 

Q. At other times you might conceivably utilize every bit of that 
space? A. Yes, that's correct. 

Q. And the grain comes in and goes out as part of that operation? 

A. It comes in and goes out and — 

Q. By this arrangement. As I understand the situation from a 
business standpoint, this was necessary or expedient for your company 
in order to avoid the higher cost of shipments by rail to the east coast? 
A. I would like to explain it a little different. 

Q. Go ahead. A. It wasn’t necessary for us to escape the higher 
cost of shipping through to the Atlantic by rail. That would never have 
happened because we couldn't have competed with an eight-cent a bushel 
or nine cents a bushel high as presently, higher rate. We wouldn't have 
been able to do our export business. It isn't a matter of having to pay the 
higher rate. It's a matter we would have been thrown out of the export 
business. 

Q. In other words if you had not acquired this or similar type of 
storage business in Three Rivers, you would not have been in that business 
at all? A. Not only not have been in the business of shipping through 
there, it would greatly have hurt our business during the other four, five 
months of the year when we ship when the ports are closed. 

Q. You would say this Three Rivers storage base is an integral 


part of your business? A. I wouldn't say that. 


Q. Or indispensable? A. I said it was necessary for us to use 
that gateway, the St. Lawrence Seaway for us to have a business through 
there to compete effectively and competitively and successfully. in our 
export business. 

Q. And with respect to this 2,800,000 bushels of space in the Three 
Rivers elevators, your use of that space, you have as much use of that 
space as if you owned it, is that correct, during the life of the contract? 
A. That's correct. 

Q. Is this 2,800,000 bushels the full space available in the elevator? 
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A. No, It has six or eight million. I am not sure if they increased it 
from six to eight or four to six. It's somewheres around there. 

Q. Incidentally, does Continental Grain Company or any of its 
subsidiaries own any ships or shipping facilities? A. The subsidiaries 
of Continental own some ships, ocean-going ships. 

Q. Ocean-going only? A. Not lake. They came across the lake. 
Since the St. Lawrence Seaway almost anything can come across the 
lake. 

Q. Does any of your subsidiaries own barges which are in opera- 
tion in this part of the country? A. On the Illinois and the Mississippi 
River, yes. 

Q. What is the name of your company that operates the barges? 
A. Continental Barge Company I think. I'm not sure. I should have 
Jooked it up. You asked me once before. 

Q. It isn’t that important. The name of the company that has the 
ocean-going vessels? A. One is the United Steamship Company. 

Q. Is there also one known as Arrow Steamship? A. Arrow 
Transportation I think it might have been at one time. It might still be 
the owners of the barges. I’m not sure. It's either that or Continental 
Barge Company. 

Q. Do any of the ships of your subsidiary company pick up grain 
at Three Rivers? A. Yes. 

Q. For transportation to foreign countries? A. Yes. They have 
been here in Chicago. 

Q. Sir? A. Those boats have been here in Chicago. 

Q. Isee. I believe that you testified previously about a Continental 
Grain subsidiary located in Winnipeg, is that correct? A. Yes. 

Q. That company is what, a grain merchandiser? A. Yes. 

Q. Is that a wholly-owned subsidiary? A. Wholly-owned subsi- 

diary. 

Q. Of Continental? A. Correct. 
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Q. Does Continental of Chicago, the American-based company, 
trade with the Continental Grain Company of Canada? A. We do. 

Q. You sell grain to the Canadian company and vice versa? A. 
Correct, or they might buy for our account, we might buy for their 
account. We trade with one another. 

Q. It is this Continental of Winnipeg, your subsidiary, which is 
mentioned in General Counsel's Exhibit 2, the contract, in the concluding 
paragraph having to do with the transfer of agency wheat? A. That's 
correct. 

Q. As a result in that operation provided for in the contract with 
the transfer of agency wheat, your Continental Grain Company of Canada 
would stand to profit to some degree from the advance of money it makes 
to the Canadian Wheat Board? A. To the same extent as they are get- 
ting the same kind of wheat from other ship owners. 

Q. This is a part of their normal business from which they make 
a profit? A. That's right. . 

Q. Now, as I understand your relationship or your operations with 
Upper Lakes under the contract, your company acquires an appreciable 

right or reserved right to a certain amount of space in the Three 
Rivers elevators, correct, 2,800,000 bushels of space? A. We acquire 
the right without all these trimmings of 2,800,000 bushels of space anyhow. 

Q. And you agree, Continental of the United States agrees to use 
certain ships of the Upper Lakes Shipping, Ltd., for the transportation of 
grain to that space in Three Rivers? A. Correct, at competitive rates. 

Q. At whatever rates you say? A. No, no. 

Q. At competitive rates? A. That's right. 

Q. I didn't ask you what rates but I guess that's in the agreement. 
A. Yes. 

Q. And also as part of that agreement in substance Translake 
agrees to give one-third as many bushels of agency wheat to Continental 
of Canada as you ship to Three Rivers? A. Correct. 
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Q. Do you have any such agreement with any other company that 
transports grain for you? A. We have arrangements and understandings 
and weekly, sometimes daily, such transactions with other steamship 
companies. 

Q. For the transfer of agency wheat? <A. Yes. 

Q. Do you have any contracts of that kind? A. No, no. That's 
been normal business for several years. 

Q. Do you have any agreements with other steamship companies 
that carry your grain for the provision of reserved storage space in 
Canada? A. We do not. 

Q. In that sense this relationship you have with Upper Lakes is 
unique, is that correct? A. Not unique. That is not the proper word 
for it in my dictionary. 

Q. It’s the only one, anyway? A. Well, that’s more likely. 

Q. Now, for the transfer of the grain from your elevator in Chicago 


to the Three Rivers elevator, you are, you undertake to use only Upper 
Lakes Ships, is that correct? A. Now, that is the, that was the sense 
of the contract. That was, I don’t believe the contract says so, but the 
idea was we use their space to be for grain transferred by their ships, 


that is correct. 

Q. Now, in looking at General Counsel's Exhibit 2, on page two of 
that agreement, there are mentioned three Upper Lakes vessels by name, 
the Bruce Angus, the Gordon Leitch, the James Norris, is that correct? 

256 A. Yes, that's what it says. 

Q. And these are all ships of over 500,000 bushels capacity, is that 
correct? A. That's correct. 

Q. And is there not a reference to the fact, is there not a provision 
in the agreement that the use of smaller or medium sized vessels will be 
kept toa minimum? A. That was the sense of the contract. 

Q. And that in fact in the use of smaller vessels there would be a 
higher shipping charge or somewhat of apremium? A. Well, this con- 
tract says half a cent per bushel which, of course, is always subject to, 
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it is supposed to be and it is a larger ship, it has been for several years, 


carries a smaller rate than a smaller ship. This goes along that same 
line. 

Q. And what is the approximate capacity of the Howard L. Shaw? 
A. About 250,000 bushels. 

Q. Was it arranged by you, by your company, that the Howard L. 
Shaw should come to Chicago or by whom was it arranged this year? 

A. It was agreed that the Howard Shaw would come in for loading of 
cargo of ours for Three Rivers. 

Q. Who made that agreement? A. It's done by our Winnipeg 
office together with the Upper Lakes maybe. 

Q. Were you involved in arrangements for bringing the Howard 
Shaw inhere? A. Up to the point that it was negotiated that we could 
handle at that time and load it and we had the grain to load it. 

Q. Incidentally, when grain, I believe you said that the grain might 
be stored in the Three Rivers elevators for a matter of a few years, few 
days or several months. A. That's right. 

Q. Do you pay a storage charge? A. We pay the regular tariff 
rate, yes. 

Q. Does the rate differ if you keep the grain there for only a few 
days? A. It's a daily rate. 

MR. FRIEDMAN: Mr. Trial Examiner, while I have it in mind I 
believe that both respondents would like at this time to amend their answer 
to admit the allegation of Paragraph I9e) of the complaint, 

TRIAL EXAMINER: Which allegation is that? 

MR. FRIEDMAN: That is the allegation that Upper Lakes Shipping 
is a canadian corporation engaged in transporting bulk cargoes, and so 
forth. 

TRIAL EXAMINER: [I(e) you say. Is there any objection? 

MR. YOUNGBLOOD: No objection. 

TRIAL EXAMINER: Respondents' answer may be amended accord- 

ingly. 


* 
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BY MR. FRIEDMAN: 

Q. Mr. Mayer, getting back for a minute to the question of the ele- 
vator storage space in Three Rivers, is it correct that your primary 
concern was not to obtain Upper Lakes ships as such but to obtain the 
Three River storage facility when you made these negotiations with Upper 
Lakes? A. Well, I think the answer to that would be that it is easier to 
engage a ship than it is to make arrangements for such storage space. 

Q. All right. Isn't it a fact when you were negotiating for that 
spece at Three Rivers that that combination of companies that signed the 
contract made it a condition of your getting that space that you should 
retain the use of Upper Lakes vessels for the shipment of that grain? A. 
That's partially correct. At competitive rates, however. 

Q. Let me ask you this specifically. Wasn't it actually a condition 
to making the space available in those elevators that you agreed to use 

ships operated or owned by Upper Lakes or Translake? 


* * * * * 


BY MR. FRIEDMAN: 

Q. Mr. Mayer, let me now ask you this one question, did you make 
that statement in that affidavit, Upper Lakes as a condition in making space 
available in said elevator required Continental in transporting U.S. Grain 

from the Great Lakes area to Three Rivers for transfer to ocean- 
going vessels to use ships owned or operated by Upper Lakes or by Trans- 
lake Chartering, Lid., a Canadian corporation and wholly-owned subsidiary 
of Upper Lakes? A. That's what it says. If you find anything different — 

Q. Your answer is that is what you said in that affidavit? A. Yes. 

* * * * * 
BY MR. FRIEDMAN: 

Q. In the storage of grain in the Three Rivers elevator, is the U.S. 
grain and the Canadian grain separately stored? A. Yes. 

Q. Isn't it a fact that with respect to the American grain in that ele- 
vator there is a specified maximum allotment of space? A. Yes. 
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Q. Is that by government regulation? A. No. 

Q. That's by the — A. Our Government. There are Canadian 
Government regulations as to regulating how early and late in the season 
American grain can be shipped through Canadian ports or how much grain 
can stay there for the time, the purpose of it being these lake head eleva- 
tors are supposedly to take care of entirely Canadian grain and they will 
not let American grain block them to the detriment of Canadian grain. 

Q. With respect to the amount of space that is available in those 
elevators for American grain under your agreement with Upper Lakes 
combine, you are entitled to all of their storage space available, is that 
correct? A. What they make available. I couldn't testify to that. They 
might be able to make more available if they so desired. But they have 
not. 

Q. Under your agreement you are entitled to as much as they make 
available? A. Under our agreement we are entitled to 2,800,000 which 
they make available. * * 33 * 


Q. Your company is a licensed and bonded warehouseman as 
described? A. Yes. 


* * 


REDIRECT EXAMINATION 
BY MR. EHRLICH: 
Q. From time to time in the past few months, Mr. Mayer, you and 
I have discussed this case, have we not? A. Occasionally. 
Q. And do you recall a time in May of this year that you and I and 
a gentleman from my office named Charles Slaughter had a conversation 
with relation to this case? A. Yes. 
MR. SCHULMAN: Objection. I object. This is purely self-serving 
as to the conversation he had with Counsel or Government Counsel. 
TRIAL EXAMINER: It may stand, the answer may stand. 
BY MR. EHRLICH: 
Q. Do you recall exactly what you told Mr. Slaughter and myself 


at that time? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: What is the purpose of this line of examina- 
tion? 

MR. EHRLICH: I will withdraw it rather than let it hang or I will 
clarify it for Your Honor if you wish. It has to do with relation to certain 
statements that were purportedly omitted in the affidavits. 

TRIAL EXAMINER: You are withdrawing the question? 

MR. EHRLICH: Circumstances under which the witness didn't 
recall at first, but I will withdraw it. 

TRIAL EXAMINER: All right. 

BY MR. EHRLICH: 

Q. Now, Mr. Mayer, calling your attention to the conversation 
which you previously testified that you had with Mr. Connor shortly after 
the meeting in Detroit, this would be in the early part of March of 1960, 
do you presently recall what you said to Mr. Connor and what Mr. Connor 
said to you at that time? A. Ido. 

Q. Do you recall testifying to that yesterday? A. Ido. 


Q. Do you recall today whether or not your testimony yesterday 


was correct or incorrect? 

MR. SCHULMAN: Objection. That's for the Examiner to evaluate. 

TRIAL EXAMINER: Well, I don’t know. I think I'll let him answer. 

BY MR. EHRLICH: 

Q. Do you recall today, sir, whether the testimony you gave yester- 
day as to that conversation was correct or incorrect? 

MR. SCHULMAN: I also object on the grounds it is purely self- 
serving. 

THE WITNESS: It was correct. 

TRIAL EXAMINER: Over-ruled. He may answer. 

THE WITNESS: It was correct. 
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BY MR. EHRLICH: 
Q. Yesterday you testified to various conversations that you had 
with Mr. Connor. 
TRIAL EXAMINER: Well, now, frankly, I was under the impres- 
sion that perhaps, or rather the reason I ruled the way I did is because 


if there is a possibility that a witness after testifying in a proceeding 


thinks that perhaps he mistakenly testified he ought to be given an oppor- 
tunity to do so. But the last question apparently wasn't directed toward 
that end at all. I don't think he ought to be allowed to reiterate again and 
say what I testified to yesterday was truthful. 

MR. SCHULMAN: That was my objection. I got the impression he 
wasn't going to get the opportunity to clarify. 

TRIAL EXAMINER: I didn't know. I wanted to give him an oppor- 
tunity if perhaps he had. 

MR. EHRLICH: I may have asked the question poorly. That was 
the import of my question, if there was anything in his testimony of yester- 
day with relation to that particular conversation which was not, which he 
wished to change or clarify, I wanted to give the witness that opportunity. 

MR. SCHULMAN: Well, why don't you ask him just that, is there 
any testimony you want to change. 

MR. EHRLICH: I said, Mr. Schulman, I may have — 

TRIAL EXAMINER: Never mind. I understand now why you asked 
it and I explained why I ruled the way I did. 

MR. EHRLICH: May I continue? 

TRIAL EXAMINER: Yes. But I say I wouldn't expect you to go on 
and ask him about every conversation. I think if that is the sort of situa- 
tion that develops, then you ought to talk to the witness beforehand and 
find out. I don't think you ought to ask him now to repeat and ask him 
whether everything you testified to yesterday was truthful. If there is 
any doubt in your mind or any doubt in the witness’ mind, I think he should 
call that to your attention and be given an opportunity to change his testi- 
mony if he desires. 
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MR. EHRLICH: That's all I was attempting to do, and as I stated 
in my objection to the line of questioning I don't think it is material, mate- 
rial or relevant. I will cease the line of questioning at this juncture. 

TRIAL EXAMINER: All right. 

BY MR. EHRLICH: 

Q. Mr. Mayer, you testified yesterday and on cross examination 
with relation to a conversation which you had with Mr. Connor at Gain 
Elevator B on May 21, 1963 wherein some mention was made of grain 
elevators which you own or which Continental owns in Texas. A. Yes, 

I recall. 

Q. Who represents your employees at the grain elevators in Texas? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I don’t know. 

MR. EHRLICH: I have no further questions of this witness at this 
time except for this, Mr. Examiner. I will pursue it if you are not satis- 
fied. I did not want to create the impression in your mind or anyone else's 
mind in giving the witness an opportunity to explain any of this that there 
is any doubt in the General Counsel's mind or my mind that his testimony 
of yesterday wasn't completely full and completely honest. 

275 MR. FRIEDMAN: I move to strike. I think the record will speak 
for itself. We don't need any editorializing. 

TRIAL EXAMINER: No. All right. Your statement is noted. 

MR. EHRLICH: No further questions. 

MR. MAYER: I would like to ask the witness a few questions. 

Q. Do you recall, Mr. Mayer, how long ago it was when Continental 
Grain Company purchased the elevators in Chicago which you referred 
to this morning as having been purchased from Norris Grain Company? 
A. About eight years ago. About that. 

Q. And what business transactions had there been between Conti- 
nental Grain Company and Norris Grain Company in the meantime? 
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TRIAL EXAMINER: You mean since that time? 
BY MR. MAYER: 

Q. Since, in the meantime. A. We have bought and sold grain 
from them and to them. 

Q. Is Norris Grain Company a member of the Board of Trade? 
A. Of the Board of Trade and — 

Q. The Clearing House? A. And other occasions. In the Clear- 
ing House we have had commercial transactions with them. 


Q. How many similar grain concerns are there in Chicago, approx- 


imately? A. The Clearing House membership is over 90 different 
concerns, different individuals belonging to it. 

Q. Continental Grain Company has done business with all of them? 
A. With all of them. 

Q. What is the nature of the business? A. In particular it's the 
futures business. 

Q. Do you buy and sell futures? A. That's right. 

Q. And do you get some of the warehouse receipts on future deliv- 
eries? A. And also we buy and sell cash grain, too, and we trade with 
them. Generally we either buy from them or sell to them on grain, up 
to the time they sold out. 

Q. Have your transactions with them been any different than the 
other grain houses in the city? A. None, none whatsoever. 

Q. Do you know whether James Norris is an officer of Upper 
Lakes Shipping, Ltd.? A. Ido not of my own knowledge. 

Q. Do you know whether he is adirector? A, I do not. 

Q. Do you know whether he's a stockholder of that company? A, 
I have heard he was, but I do not know of my own knowledge. 

Q. And referring to the Three Rivers Grain Elevator Company, 
do you know whether Mr. Norris is either an officer, director or stock- 

holder? A. It is my understanding he is but I do not know of my 
own knowledge. 

Q. Do you know who are the stockholders of Upper Lakes Shipping, 
Ltd.? A. Ido not. 
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Q. You testified that on May 29th in the afternoon at Elevator B 
after there had been a meeting in the lunchroom Mr. Connor came out and 
told you that the men would not load the Shaw? A. That's right. 

Q. Was this after Mr. Connor had previously instructed the men to 
load the Shaw? 

MR, FRIEDMAN: At this time I will object to Counsel for the 
Charging Party taking over the examination of the General Counsel. 
General Counsel went into this area on the matter. Now we have the 
Charging Party. I do not believe it is proper practice for the Charging 
Party to cover any area which has been covered by Counsel for the Gen- 
eral Counsel 

TRIAL EXAMINER: Objection over-ruled. He may answer. 

THE WITNESS: It was after he had told his men to load the ship. 

BY MR. MAYER: 

Q. This occurrence about coming out to advise you they would not 
load? A. After he had told them to load the ship and also after he had 

come out of the lunchroom. 

Q. With reference to the allocation of agency grain or wheat in 
Winnipeg, can you explain just how that allocation of grain or whichever 
you want to call it operated in Winnipeg if you are acquainted with it? 

MR. FRIEDMAN: Did he not testify to that that morning? 

TRIAL EXAMINER: I thought there was testimony. 

MR. MAYER: It was not clear to me how it operated. Possibly 
it was to the Examiner. I will desist from asking the question. 

BY TRIAL EXAMINER: 

Q. Well, is there anything you can add to clarify that situation 
over what you testified to? Because I remember you testifying concern- 
ing it. A. Perhaps it is difficult. Frankly, I am familiar with it, I have 
been familiar with it for some time. It is not the easiest arrangement 
in the world to understand even as an experienced grain man, Frankly, 
it's something a little different than goes out normally. For that reason 
I would be glad in my own words to describe it. I can do it I believe if 
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you allow me to. 

Q. Will you add to what you have already testified to? A. Not 
add, no, but perhaps clear it, I don't know, or attempt to clear it. 

TRIAL EXAMINER: No. I think I will sustain the objection. 

BY MR. MAYER: 

Q. What other steamship companies handle shipments of grain 
from Canadian ports under this allocation of agency grain arrangement? 
A. There is Canada Steamship Company, there's Campbell, there's 
Powell, and Rearch, et cetera. There are several. 

Q. Are any of these concerns grain dealers? A. One of them is. 

Q. Which one? A. Powell. 

Q. Powell Grain Company? A. Yes. 

Q. Powell Steamship Company? A. They have a steamship also. 

Q. In other words, they themselves can handle the grain which 
they purchase from the Wheat Board. A. That's correct. 

Q. The other steamship companies do not? <A, That's correct. 

Q. The capacity they can carry is then purchased by other grain 
dealers who can make the necessary arrangements with them? A. 
They allocate space to other grain dealers of which we are one. Just 
had an agency contract a few days ago with Campbell where we arrange 
the space at the elevator, arrange for the transporting of it, arrange 

for the financing of it, and get this agency commission we are 
entitled to from the Wheat Board. | 

Q. You testified Continental Grain Company does business with 
other steamship companies. Can you tell us the approximate percentage 
of the total grain shipments from Great Lakes ports through the St. 
Lawrence Seaway which Continental Grain Company has and which is 
carried by Upper Lakes ships? A. That's very difficult without con- 
sulting the records. 

Q. Would you say it's a large percentage or a small percentage? 
A. The percentage that Upper Lakes carries? 

Q. Yes. A. That's difficult to say it changes so often. 
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Q. Then you don’t know at this point? A. I do not know. 
Q. With respect to the Grain Trimmers, Members of Local 101, 
has Continental Grain Company ever made any payment directly to any 


grain trimmer for grain trimming services? A. For trimming? 

Q. To the laborers themselves? A. Never, no, not to Local 101 
men, 

Q. To members of Local 101? A. We did not. 

Q. You engaged the services of a stevedoring company? A. 
Correct. 

Q. That company furnishes the men who are members of Local 
101 to do the trimming? A. Correct. 

Q. And the stevedoring company makes a charge for furnishing 
that service? A. Makes a charge for unloading this grain. 

Q. Some reference was made to the Howard L. Shaw, for instance, 
being detained at your dock. In case the berth is required for some other 
ship, what is ordinarily done with the ship that can not load? A. We 
have no room for her, we ask her to move. 

Q. Has that been done in the case of the Shaw? A. We have asked 
her from time to time to move up and down the dock to make room for 
another boat. 


5 * x *x 


GUNTHER E, GOLDSCHMIDT 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY TRIAL EXAMINER: 
Q. Give us your full name and address, please. A. Gunther E. 
Goldschmidt. Address is 1209 East 85th Street, Chicago. 
BY MR. EHRLICH: 
Q. Mr. Goldschmidt, where are you employed? A. At Continental 
Grain Company Elevator B, 117th and Torrence. 
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Q. What is your job, please? A. I'm elevator superintendent. 

Q. How long have you been so employed? A. At said place since 

January 2, 1962. 

Q. And how long have you been the grain elevator superintendent 
there? A, Since that date I have been. 

Q. Mr. Goldschmidt, are you familiar with a man by the name of 
Jack E. Connor? A. Yes, Iam. 

Q. Who is Mr. Jack E. Connor to the best of your knowledge, sir? 
A. Jack Connor is to the best of my knowledge is president of Local 418 
and also business agent with the same local. 

Q. Now calling your attention to the month of February, 1963, did 
you have occasion to have any conversation or conversations with Mr. 
Connor during that month? A. Yes, I had several. 

Q. Well, when did the first, how many such conversations do you 
recall that month, sir? A. At least two. 

Q. All right. Calling your attention to the first of these, do you 
recall about when in February that took place? A. It was early Febru- 
ary. I don't recall the exact date. 

Q. Where did it take place, sir? A, At the office, my office. 

Q. In the elevator? A. Yes, the elevator office. 

Q. Who was there? A. Just Mr. Connor and IL 

Q. All right. Will you please tell the Trial Examiner what you 
said to Mr. Connor and what Mr. Connor said to you on that occasion? 
A. Pertaining to this question, I asked Jack, "What's new in the Upper 
Lakes Shipping and SIU development. Is there any new development in 
Upper Lakes Shipping and SIU conflict?" He says, "No, there is no news 
and the situation is the same as last year." 

Q. Now, Mr. Goldschmidt, I show you General Counsel's Exhibit 3 
for identification and ask you if you ever saw that before. A. Yes, I saw 
this. 

Q. When did you first see that, sir, approximately to the best of 
your recollection? A. End of April I would say. 
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Q. Inwhat year, sir? A. Early in 1962. 

Q. You mean in the year 1962 or a year earlier? A. No, no. 
This meeting was 1963 and this referred — 

Q. That's all I wanted to clarify. A. So this referred to 1962. 

Q. But will you tell me the circumstances which I first under- 


BY TRIAL EXAMINER: 
You say this referred to 1962. When did you first see that 
A. In 1962. 
BY MR. EHRLICH: 
And approximately when in 1962, sir? A. I would say end of 


Q. Will you tell us please the circumstances under which you first 
saw that document? 

MR. FRIEDMAN: I will object to any testimony with respect to 
1962 on the ground that it is outside the scope of the complaint and not 


specified in the bill of particulars. 

MR. SCHULMAN: I join in that objection. 

MR. FRIEDMAN: And barred by the statute of limitations. 

MR. EHRLICH: Any other grounds? 

MR. FRIEDMAN: I think that’s enough. 

MR. EHRLICH: It's being offered for the same purpose the testi- 
mony of the prior witness on 1962 was offered. 

TRIAL EXAMINER: The objection is over- ruled. If it is ultimately 
received it will be for that limited purpose. 

MR. EHRLICH: Thank you. 

Q. Mr. Goldschmidt, my question to you was will you please tell 
us the circumstances under which you first saw that document? A. This 
is a copy of a document I saw at the end of April and it was shown to me 
by Mr. Connor. He came on that date also to my office with a file in his 

286 hand and opened it and told me, "Gunther, you will have trouble.” 
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MR, FRIEDMAN: Objection. The witness is going beyond the 
scope of the question. He was asked the circumstances under which he 
saw the document. 

MR. YOUNGBLOOD: That's what he is telling. 

TRIAL EXAMINER: Objection is over-ruled. Go ahead. 

BY MR. EHRLICH: 

Q. Continue. A. He said, "Gunther, I have to show you a docu- 
ment here and you will have trouble loading those Upper Lakes ship boats 
and those boats is going to be picketed.” I was dumfounded, I asked him, 
‘What's the matter with those ships?" He said, "Well, there is a conflict 
in Canada and those ships are going to be picketed, and there is nothing 
I can do about it.” I said, "Well, let me see this, the name of the ships.” 
He said, "Sure, you go ahead and copy the name of the ship that you want 
to see that they don't ¢ome in." So I started to make copies. I just, 
maybe I had written down the names of the first three or four ships when 
Mr. Steinweg stepped into his office. 

Q. Who is Mr. Steinweg? A. He was at that time stationed at 
Chicago downtown office and he was assistant to Mr. Julius Mayer. 

Q. Allright. Go ahead, sir. A. And I said just, "Mr. Connor 
here, he presents me with this document and we will have trouble loading 

those ships. Then Mr. Connor turned to Mr. Steinweg and told him 
the same story more or less. Mr. Steinweg asked, "Can I have the 
document?" He said, "No, you can not have it but if you want to copy it, 
go ahead and write down so you know all about it." So Mr. Steinweg took 
the telephone and called Mr. Mayer's secretary. 

MR. SCHULMAN: Object to who he called. 

BY TRIAL EXAMINER: 

Q. Did you hear the conversation at your end? A. I heard it on 
my end. 

Q. What did you hear? A. I heard that he asked the operator to 
give him Miss Berg. She is the secretary to Mr. Mayer. And then he 
said, "Lucille — 


BY MR. FRIEDMAN: 

Q. Who is making this call? A, Mr. Steinweg. 

MR. SCHULMAN: That's another objection. Steinweg is a com- 
pany employee. Let him come and testify. 

TRIAL EXAMINER: I understand. 

Q. This was in your presence? A. In my presence. 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: And Mr. Steinweg said, "Lucille," I couldn't hear 
the answer, of course, but I heard that he started to read out the content 

288 of this letter to her on the phone. Those were the circumstances 

under which I saw this document first. 

TRIAL EXAMINER: Just one moment, will you read the last 
answer. 

(Whereupon the last answer was read back by the reporter.) 

TRIAL EXAMINER: All right. 

MR. EHRLICH: I now offer General Counsel's Exhibit 3 for iden- 
tification as General Counsel's Exhibit Number 3. 


= * = * * 


293 TRIAL EXAMINER: Let me reserve ruling on this. I want to 
think a little more about this. 

294 MR. YOUNGBLOOD: Mr. Examiner, I want to point out I think 
that particular copy there is the copy that Mr. Mayer testified to on 
the stand that he personally received through the mail. 

MR. SCHULMAN: This is definitely not so. I object. Mr. Mayer 
testified a piece of paper came through the mail. This gentleman testi- 
fied this is something that Connor showed him. 

MR. YOUNGBLOOD: Mr. Schulman, let me explain. It was 
marked 3, it was rejected yesterday because he couldn't authenticate it. 
He received that copy through the mail. 

MR. SCHULMAN: I would now renew my objection and join in 
Mr. Friedman's objection with respect to his ability to identify. 
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TRIAL EXAMINER: As I say I will reserve ruling. I want to 
think about it. 

BY MR. EHRLICH: 

Q. I now again show you, Mr. Goldschmidt, General Counsel's 
Exhibit Number 3 for identification and ask you if to the best of your 
recollection that is a true and perfect copy of the document that was 
shown to you at the dock that day by Mr. Connor. A. It is. 

Q. This document contains certain statements, is that correct. 
A. Yes. 

Q. Do you know what those are the names of? 

MR. FRIEDMAN: Objection to any testimony about this exhibit. 

TRIAL EXAMINER: You mean names of persons, boats? 

MR. EHRLICH: That's what I meant, names of persons, boats, 
horses. 

THE WITNESS: Mainly boats. 

MR. SCHULMAN: Objection. I join in Mr. Friedman's objection. 

TRIAL EXAMINER: Well, it speaks for itself, doesn't it, the 
instrument? 

MR. YOUNGBLOOD: It may not if you reject it. 

MR. FRIEDMAN: Well, if it’s rejected it shouldn't speak for any- 
thing. 

MR. YOUNGBLOOD: He can still receive that. Mr. Connor showed 
him a document with ships listed on it. 

BY MR. EHRLICH: 

Q. Are you familiar, Mr. Goldschmidt, with any vessels listed on 
that document? A. I am familiar with some of them. 

Q. Which ones are you familiar with? 

MR. SCHULMAN: Objection. He is seeking to do by indirection 
what he may be prohibited from doing directly. 

TRIAL EXAMINER: Suppose I do deem it admissible? 

MR, SCHULMAN: Let him inquire at that time, that particular 
time. 
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MR. EHRLICH: I may not have that Opportunity, Mr. Examiner. 

MR. YOUNGBLOOD: Mr. Examiner, this witness at least saw the 
document which Mr. Connor presented. He knows the names of the ships 
that were there, on there. I think it is perfectly permissible for him to 
look at this list or any other and see if he can identify any back in 1962. 

BY TRIAL EXAMINER: 

Q. Do you recall the name of any of the ships that you saw on the 
circular? A. Yes. The Erickson, the Shaw, the Norris, Wheat King, 
Bruce Angus, Leitch, that’s about it. 

BY MR. ERHLICH: 

Q. Now, if you know, Mr. Goldschmidt, who owns those vessels? 
A. Those ships are owned by, under, they are owned by Upper Lakes 

MR. SCHULMAN: May I ask a question on voir dire? 

TRIAL EXAMINER: Yes. Go head. 

BY MR. SCHULMAN: 

Q. On that piece of paper that you say Mr. Connor showed you last 
year, wasn't the name of the vessel Northern Venture also on that piece 
of paper? A. I don't recall. 

Q. Pardon? A. I don't know all the names of the ships. 

Q. All I'm asking you is if the name Northern Venture was on that 
slip of paper that Mr. Connor showed you. A. I say I don't recall. 

Q. You don't know? A. I don't recall. 

Q. Were there any symbols on that piece of paper? A. Signatures. 

Q. Of identification. How many signatures were on there? A. I 
Saw one signature. 

Q. You said the word signatures. A. Sig-na-ture. 

Q. Oh, signature. Were there any indications on the letter that you 
Saw saying to whom it was addressed? A. I think it was addressed to 
all the ILA locals. 

Q. ALLILA locals? A. Inthe Upper Lakes Districts. 

Q. In the Upper Lakes Districts? A. As far as I recall. 
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Q. That's your recollection, in the Upper Lakes Districts? 

A. Great Lakes District, Upper Lake District. Great Lakes District, 

MR. SCHULMAN: I have no further questions, and I renew my 
objection. 

TRIAL EXAMINER: Go ahead. 

MR. EHRLICH: Thank you. 

Q. Now, Mr. Goldschmidt, calling your attention to the year 1962 
— may we go off the record for a moment? 

TRIAL EXAMINER: Off the record. 

(Discussion had off the record.) 
BY MR. EHRLICH: 

Q. Mr. Goldschmidt, calling your attention to the year 1962, did 
any vessels belonging to Upper Lakes Shipping come to Elevator B in 
that year? A. Yes. 

Q. What was the first such vessel to come in? A. The first one 
was the Erickson. 

Q. Approximately when did that vessel arrive? 

MR, FRIEDMAN: May we have a continuing objection to this line 
of testimony of 1962? 

TRIAL EXAMINER: Yes. The same ruling that applied to the 
testimony of Mr. Mayer to the same dates. 

BY MR. EHRLICH: 

Q. Mr. Goldschmidt, my question is approximately when did the 
Erickson come in in 1962, if you recall, A. I don't know exactly, the 
exact date. It was in May I think. 

Q. Prior to the arrival of the Erickson, did you have occasion to 
have any conversations with Mr. Jack Connor? I'm referring to the 


period of time after the conversation you previously testified to that 
took place in April when he showed you General Counsel's Exhibit 3 for 
identification and before the Erickson came in at the end of May. A. 
In 1962? 

Q. Yes. A. Before the Erickson came? 
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Q. Yes, sir. A. I don't recall right now. 

Q. Did you make an effort to load the Erickson when it first 
arrived? A. Yes. 

Q. Were you successful in loading the Erickson at that time? A. 
Not at the first time. 

Q. Now, after the Erickson came in what if anything unusual 
occurred at Grain Elevator B? 

MR. SCHULMAN: Objection to the form of the question, what if 
anything unusual occurred. 

BY TRIAL EXAMINER: 

Q. Well, did anything occur after that? A. Well, this is what 
happened. It was kind of unusual because it happened the first time at 
our place. 

Q. What was it? A. A picket boat came along and it was picketed. 
I didn’t see that. I saw the picket boat only. I heard of pickets on the 
street but I didn’t see them. I saw the picket boat. And our men told 
us that as long as their pickets were around they wouldn't load it. I 
asked the steward and I asked our men what the reason for that picketing 
is. The explanation was that it’s a scab boat and as long as they have 
pickets they won't load it. 

Q. How long did the picketing contime, sir? A. Oh, maybe a 
day or two. 

Q. After the picketing ceased, did you have a conversation with 
Mr. Jack Connor at that time? A. No. The boat was loaded. 

Q. All right. Shortly after the boat was loaded, do you recall 
having a conversation with Mr. Jack Connor? A. Right after the Erick- 
son was loaded? 

Q. Shortly after the Erickson was loaded? A. I don’t remember 
right now. 

Q. Do you recall, have you ever heard the term "invisible picket 
line’? A. Yes. 

MR. SCHULMAN: Objection. 
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MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: You may answer that yes or no. 

THE WITNESS: I heard it later. 

BY MR. EHRLICH: 

Q. When did you first hear that term? A. When we had the next 
boat coming in. 

Q. When was that, sir? A. A few weeks later. 

Q. Will you tell us the circumstances under which you first heard 
that term? A. That was the time after the Shaw came in and after the 
trimmers and our men refused to load the Shaw. That was the first time 

I heard that sentence. 

Q. From whom did you hear it? A. I heard it from Mr. Connor. 

Q. Will you tell us if you recall when that was? A, That was 
after the Shaw was in for about two or three days and there was no pickets 
around at that time. I asked him, it happened in the work shop, I happened 
to see him there, and I asked him, "Jack, why don't we load the boat? 
There are no pickets around.” So he said, "Well, that there is an invisible 
picket line around the ship. 

Q. Now, was the Shaw ever loaded in 1962? A. The Shaw was 
not loaded. 

Q. Was it ever loaded in 1962 that you recall? A. Later loaded. 

Q. When? A. About six or seven weeks later after her arrival 
she was loaded. 

Q. That would be approximately when, sir? A. July. 

Q. Did you ever hear of a truce period? A. Yes. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: The answer may stand. 

THE WITNESS: I heard. 

BY MR, EHRLICH: 
Q. Was the Shaw loaded before or after you heard this? 
MR, FRIEDMAN: Objection. 
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TRIAL EXAMINER: Over-ruled. 
THE WITNESS: After I heard of it. 
BY MR, EHRLICH: 

Q. Any other boats from Upper Lakes Shipping come in in 1962? 
A. Yes, two. 

MR. FRIEDMAN: I would like to ask, Mr. Examiner, for the 
General Counsel to state what he intends to prove by this reference to 
the truce period. 

MR. YOUNGBLOOD: Mr. Friedman, I don't think every time we 
ask a question or put testimony in the record we have to tell you what 
we intend to prove by it. We are putting in — 

MR. FRIEDMAN: I addressed by remarks to the Trial Examiner. 

MR. YOUNGBLOOD: But didn’t you in turn ask the Trial Examiner 
and in turn ask us what our intentions were with certain evidence? 

TRIAL EXAMINER: Objection over-ruled. You may answer. 

MR. SCHULMAN: I would like to at this time, Mr. London, object 
to the whole line of questioning. What we have here about this is General 
Counsel asking did you hear about the picket line, invisible picket line. 
This man sits here and says yes. I suggest we let the General Counsel 
take the witness stand. I am objecting to this complete line of question- 

ing and the method of questioning. 

TRIAL EXAMINER: You may proceed. 

BY MR. EHRLICH: 

Q. Did any other boats come in to Elevator B in 1962, sir? A. 
Yes. 

Q. How many such boats? A. Three. 

Q. Would you name them if you recall? A. The Norris, the 
Leitch and Houghton. 

Q. Which was the last of these ships to come in? A. The Leitch. 

Q. Now, prior to the Leitch coming in, then the Houghton, then 
the Norris? A. Right. 

Q. Were the Houghton and the Norris loaded? A. They were 
loaded. 
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MR. FRIEDMAN: Objection. Mr. Trial Examiner, I just want to 
recall to you that the basis on which all of this background was supposed 
to come in was that it was supposed to explain one sentence that Mr. 
Connor allegedly said in a conversation in 1963 to Mr. Mayer. Now this 
witness is being questioned at great length to explain a conversation 
that he wasn't even a party to. 

MR. EHRLICH: That's not true, Mr. Friedman. 

MR. YOUNGBLOOD: He testified Mr. Connor told him the same 
thing. 

MR. EHRLICH: That's exactly right. His testimony will so re- 
flect. It's already in the record. 

TRIAL EXAMINER: Objection over-ruled. You may proceed. 

BY MR. EHRLICH: 

Q. My question was was the Houghton and the Norris loaded? 

A. The Houghton and the Norris were loaded and then within about one 
month, three weeks of the time, the Shaw was loaded. 

Q. When did the Leitch arrive if you recall? A. She arrived a 
few weeks later. She arrived in — 

Q. If you know, sir, when did the truce period expire? A. I 
don't know exactly but she arrived a week or so later. 

Q. You say she. Who, which ship do you mean? A. The Leitch. 

Q. Was the Leitch ever loaded? A. Never. 

Q. Did you make efforts to load the Leitch? A. Yes. 

TRIAL EXAMINER: How is the Lietch spelled, is that L-i-e-t-c-h? 

MR, EHRLICH: That is correct, Mr. Examiner. 

Q. Did your employees refuse to load the Lietch? 

MR. SCHULMAN: Objection. 

MR, FRIEDMAN: Objection. I object to the leading question. 

MR. SCHULMAN: I object to the form of the question. 

BY TRIAL EXAMINER: 

Q. Well, did they load it? A. They did not load it. They refused 

to load it. 


BY MR. EHRLICH: 

Q. Now calling your attention, Mr. Goldschmidt, again back to the 
month of February 1962, did you have occasion to have another conver- 
sation with Mr. Connor or later that month? A. Yes. 

Q. Will you tell us where that took place? A. That was again at 
the elevator office, my office. 

Q. And who was present there, sir? A. At that time I don't 
recall anybody present. He came in and he asked me to give two men 
leave of absence for a couple of days. 

Q. Did he specify any particular men? A. Yes. He specified 
Jack Garvey and George Novosel. 

Q. Who is Jack Garvey, if you know, sir? A. Jack Garvey is our 
foreman and he’s a trustee of Local 418. 

Q. And Mr. Novosel, who is he? A. Mr. Novosel is a wind deck 
operator or assistant weigh man, temporary weigh man, and he was at 
that time temporary steward. 

306 Q. Of what union? A. Of Local 418, of our employees of Local 
418. 

Q. Did Mr. Connor if you recall state why he wanted these men to 
have the time off? A. I asked him the same question. I asked him, 
"Why do you always pull our men out?" He said, "Well, this is an ILA 
district meeting and the question of Upper Lakes Shipping and SIU will 
come up in that meeting and I want those two men in particular because 
they are more familiar with the whole situation.” 

Q. Now, do you recall, sir, when these, when Mr. Connor requested 
that these men be given the time off, what dates? A. It was the end of 
the month. 

Q. The month of February? A. That was February 28th, 29th, 
somewhere around there. The last of the month. 28th. 

Q. Did those men get off? A. Those men got off. I told them 
it's all right but the question of payment came up and I said, "It's not 
within the contract so you better talk to Mr. Mayer about the payment. 
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As far as I am concerned I couldn't say either way." 

Q. But the men did take off the time? A. The men took off their 
day and a half work. 

Q. Now calling your attention to the early part of March 1963, did 

you have occasion to have a conversation with Mr. Connor at that 
time with relation to the Detroit meeting? A. Yes. That was afew 
days after he came back. 

Q. Where did that conversation take place? A. At the elevator. 

Q. Who was present at that time, sir? A. I don't know who was 
present. 

Q. Allright. Will you tell us what you said to Mr. Connor and 
what Mr. Connor said to you at that time, if you recall? A. One of the 
questions I raised at that time was is any good news or any news after, 
in connection with the boat loading situation. And he said, I'm afriad 
there is no change from last year." 

Q. Now, did any boat belonging to Upper Lakes Shipping, Lid. 
come into the grain Elevator B this year? A. Yes. The Shaw came 
back again. 

Q. When, if you recall? A. The Shaw came back in April. 

Q. Do you recall when in April, sir? A. I don't have the exact 
date. 

Q. Well, calling your attention to a time shortly before the Shaw 
did come back, did you have occasion at that time to have a conversation 
with Mr. Jack Connor? A. This was maybe 17th or 19th, It was a 
weekend. Mr. Jack Connor? Before the Shaw came back? 

Q. Let met withdraw that question. Do you recall at that time 
having a conversation with Mr. Jack Garvey? A. I had one with Jack 


Garvey, in fact two conversations in connection with the Shaw. 

MR. FRIEDMAN: Just one moment, please. I object to any testi- 
mony concerning conversations between this witness and Mr. Garvey on 
the ground that Mr. Garvey is not shown to be in a position to bind the 
Respondent 418 and certainly he has no connection with the Respondent 
SIU. 
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MR. EHRLICH: There is testimony, Mr. Examiner, that Mr. 
Garvey is a trustee of Local 418, and under the Constitution of 418, a 
copy of which I have and I am perfectly willing to put it into evidence — 

MR. FRIEDMAN: Why don't you wait till you prove it before you 
tell us what you are going to prove? 


MR. EHRLICH: I am trying to answer your objection, Mr. Fried- 
man. I think I am entitled to answer the best way I know. Under that 
Constitution which I say I am perfectly willing to put into evidence, a 
trustee is an officer of that union. I am willing to stipulate the Constitu- 
tion into evidence at this time if you so desire. 

MR. FRIEDMAN: After I examine it I will stipulate. 

MR. YOUNGBLOOD: It's the same one you stipulated to before 

Judge Parsons. 

MR. FRIEDMAN: I will stipulate that that is, is it entitled Con- 
stitution and ByLaws? Whatever the title is, Local 418. 

MR. EHRLICH: Will you mark it? 

TRIAL EXAMINER: Perhaps we can shorten the record. Will 
you stipulate that the Constitution and By Laws do make the trustee an 
officer of the Union? 

MR. YOUNGBLOOD: Read that. 

MR. FRIEDMAN: Mr. Trial Examiner, I would prefer that the 
entire constitution go in because the constitution as a whole does not 
reflect that the trustee has any authority at all. 

TRIAL EXAMINER: Well, all right. If you want to put it all in 
put it in. It will be General Counsel's Number 10. What is it? The 
constitution of the local? 

MR. EHRLICH: Of Local 418. 


(The document above-referred to was marked 
General Counsel's Exhibit No. 10 for identifi- 
cation.) 
TRIAL EXAMINER: All right. It may be received pursuant to 


stipulation. 
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(The document above-referred to, heretofore 
marked General Counsel's Exhibit No. 10, 
was received in evidence.) 

MR. EHRLICH: Now with relation to the objection that's been 
raised, Mr. Examiner, I would like to read you Section 1 of Article I 

of General Counsel's Exhibit 10 in evidence. It reads as follows: 
"The officers of this local shall consist of a president, vice president, 
recording secretary treasurer, business representative and three 
trustees." 

TRIAL EXAMINER: Okay. 

BY MR. EHRLICH: 

Q. I will restate my question to you, Mr. Goldschmidt. Shortly — 

MR. SCHULMAN: May I interrupt for a moment, please. I want 
to object at this time and I think I had some understanding from the 
other General Counsel this testimony of Connor relative to conversation 
with him is not binding on the SIU, I mean Garvey is not binding on the 
SIU. 

MR. YOUNGBLOOD: Isn't that really a problem for the Examiner, 
Mr. Schulman? You may make that contention but I mean — 

TRIAL EXAMINER: You have made that same statement before, 
and it is noted in the record, and we will see what treatment I will give 
it in my Intermediate Report. 

MR. SCHULMAN: I would like to say in the absence of some 


showing that someone was an authorized agent of authority, it would be 


purely hearsay. 

TRIAL EXAMINER: I don't think everything that's gone into the 
record so far is necessarily binding on you, but I don't intend to rule 
and announce on each bit of evidence on who it is binding. , 

MR, FRIEDMAN: Well, I am still maintaining my objection that 
regardless of the constitution that the testimony with respect to what 
Garvey may have said is not binding on the Respondent Local 418. 

TRIAL EXAMINER: On what theory? | 


142 


MR. FRIEDMAN: Because a trustee is not a necessarily author- 
ized agent on behalf of a local union. I think agency has to be proved. 

TRIAL EXAMINER: All right. The ruling will be adhered to. 
Objection over-ruled. 

BY MR. EHRLICH: 

Q. My question to you, Mr. Goldschmidt, with relation to the period 
of time just before the Shaw arrived in 1963, did you have occasion to 
have a conversation with Mr. Jack Garvey? A. Yes, one. I had a few 
bat one I recall exactly. 

TRIAL EXAMINER: Fix the time as closely as you can. 

THE WITNESS: It was Friday before the weekend the Shaw came 
in. It must have been around the 19th of that month. In the afternoon 
Mr. Garvey came over to my office and I told him, "Jack," as I said 
good morning when it was still vague that the Shaw might come in, "T 
just heard it's sure the Shaw will come in over the weekend. Now, Jack, 
are you going to load her?" And he said, "Gunther, we would love to 
load her if the trimmers would go aboard.” I said, "What trimmers, 
Local 101,” that was his answer. 

BY MR. EHRLICH: 

Q. Now, Mr. Goldschmidt, calling your attention to on or about 
May 21, 1963, did you make an attempt to load the Howard L. Shaw that 
day? Did you make an attempt or attempts to load the Howard L. Shaw 
that day? A. Yes. On May 21st we made an attempt. 

Q. How many attempts did you make, sir, if you recall? A. Two 
attempts. 

Q. Now, when, at what time of the day was the first such attempt 
commenced? A. In the late morning before lunch. It could be around 
ten, ten o’clock, about that. 

Q. Will you tell us what happened that day at Grain Elevator B 
with relation to this first attempt to load the Shaw? A. A written order 
to load the Shaw was given by my assistant to Mr. Garvey which was 
carried out through all the steps by Mr. Garvey and all the other men 
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until it reached the stage that the grain was ready in the shipping bins, 
but nothing further happened. Nobody moved. So I ordered the men to 
load the Shaw and they told me they were afraid, they wouldn't load it. 
After that-- 

Q. What do you mean you ordered them to load the Shaw? What 
did they have todo? A. Raise the shipping spouts, throw the ropes to 
the trimmer or throw the ropes overboard, release the grainout of the 


spouts. 

Q. These functions you just described, where did they take place? 
A. On the dock. 

Q. On the dock itself? A. Yes. 

Q. What happened, sir? Nothing happened. The men told me 
they were scared, they were afraid. 

Q. Did you talk with each man at that time? A. I talked with 
those three men who were at the dock, and after they refused I gave 
notice to Mr. Mayer what happened, and Mr. Mayer told me-- 

MR. FRIEDMAN: Object to what Mr. Mayer told the witness. 

THE WITNESS: Well, you want to know what happened. 

MR. SCHULMAN: I join in the objection. 

TRIAL EXAMINER: The objection is over-ruled. 

BY MR, EHRLICH: 

Q. Go ahead. A. He told me, "Please go out with Dave and ask 
every man, order every man, order every man to start loading the boat." 

Q. By Dave who do you mean? A. Dave Vorchert, my assistant. 
"Order every man to load the boat and whatever they answer put it 
down on paper." 

Q. Did you do that? A. We did, we did that. 

Q. Who was present when you did this? A. It was Mr. Garvey 
or Mr. Novosel or both. . 

Q. Anyone else? A. While we interviewed, not interviewed, 
while we ordered the men to do this job and wrote the answers down. 

Q. How was this operation conducted? You said you wrote it 
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down. You did what? A. Well, we went-- 

MR. FRIEDMAN: Just a minute. I am objecting to this line of 
questibning because this appears to be related not to the commission 
of any acts that are germane to the complaint but to efforts made by 
the company to gather evidence. And I don't think that that has a proper 
place in this proceeding. 

TRIAL EXAMINER: Objection is over-ruled. He may answer. 

THE WITNESS: We went into the foreman's room. Dave hada 
block of that yellow paper. He ordered the first man, second man, and 
so forth, all until we had everybody covered except the maintenance 
group. And we ordered them to throw the ropes overboard, break the 
shipping seal, and start loading the Shaw. And whatever they answered 
we put down on paper, Mr. Borchert. 

Q. Who actually put it down? A. Most of it Mr. Borchert, the 
first part of it. 

Q. Did you see him do this? A. I saw him do it. 

MR. EHRLICH: Will you mark this General Counsel's Exhibit 11 
for identification. 

(The document above-referred to was 


marked General Counsel's Exhibit No. 
11 for identification.) 


BY MR. EHRLICH: 

Q. I show you General Counsel's Exhibit No. 11 for identification 
and ask you if you have ever seen this document before? A. I saw the 
document. 

Q. Did you write anything on that document yourself? A. Yes. 

I added here who was on this first page. 

Q. Is that the document you previously described? A. That's the 

first document. We took down on the first trial on that day. 


Q. This was prepared, did you see this prepared? A. I was pre- 
sent when Mr. Borchert took the notes. Excuse me, sir. This must have 
been added later here, this description. 

Q. All right. You say that you added these words inhere? A. I 
added that. 


Q. Why did you do that? 

TRIAL EXAMINER: I don’t know. When you say these words, that 
doesn't mean anything on the record. 

THE WITNESS: Not to load. . 

MR. SCHULMAN: Objection to any reference to that. 

MR. FRIEDMAN: Objection to anything to be read off that descrip- 
tion. 

BY MR. EHRLICH: 

Q. You say that you made an addition to the document? A. I made 
an entry. 

Q. Why did you make an entry? A. Because that sentence was 
not truthfully and completely recorded. 

Q. Now, the statements contained in this document, do they repre- 
sent to the best of your recollection--well, here, look at this document 
over fully. A. Yes, that is. 

Q. Does this document reflect exactly what was said by all the 
parties ? | 

MR. FRIEDMAN: Objection. 

BY MR. EHRLICH: 

Q. At that time at that place? 

MR. FRIEDMAN: Objection to the leading question. 

THE WITNESS: It does reflect. 

MR. FRIEDMAN: Objection to the leading question and the con- 
clusion that is called for. 

TRIAL EXAMINER: Do you intend to offer that in evidence? 

MR. EHRLICH: Yes, I do. 

TRIAL EXAMINER: On what theory? 

MR. EHRLICH: That it was made contemporaneously with the act 
that occurred, that it is a record of past action. 

BY TRIAL EXAMINER: 

Q. Were you present during the time that all the questions were 
asked? A. I was. 
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Q. And the answers given? A. I was there all the time. 

TRIAL EXAMINER: Why can't he testify concerning it? 

MR. EHRLICH: All right. 

Q. Who actually questioned the men? Were questions asked of 
the men? A. Orders were given. 

Q. All right. Who gave the orders? A. I gave the orders. 

Q. Were responses given by individuals? <A. Yes. 

Q. Do you recall the responses of each individual? A. I do. 
Not each, no, I don't recall every one. 

Q. To the best of your recollection, what is the order you gave? 
A. Throw the ropes overboard, break the shipping seal, and load the 
boat. 

Q. Do you recall giving this order to Jack Garvey? A. I did. 

Q. At this time. Do you recall what Mr. Garvey said at this 
time? A. Ido. 

Q. To the best of your recollection what did Mr. Garvey say to 
you? 

MR. FRIEDMAN: I would ask for the continuing objection that on 
the ground of the witness’ own admission the operation that was now 
being gone through by him and Mr. Borchert was for the purpose of 
gathering evidence and not for the purpose of--and not for any other 
purpose. 

TRIAL EXAMINER: What difference does that make? Suppose 
it was? But it pertains to the issue in this case. 

MR. FRIEDMAN: The difference it makes is this, Mr. Trial Ex- 
aminer, to the extent that when parties are engaged in preparing a case 
for trial what they do is not supposed to constitute a violation of the Act. 

TRIAL EXAMINER: Well, but it pertains to issues that are in- 
volved in this case. No. The objection will be over-ruled. 

MR. FRIEDMAN: I ask for a continuing objection. 

TRIAL EXAMINER: Yes. 


BY MR. EHRLICH: 

Q. Mr. Goldschmidt, will you tell us to the best of your recollec- 
tion what Mr. Garvey said to you? A. He said he would have to refuse 
for two reasons, one reason was he's afraid of physical harm; second 
is he would have to refuse on advice of legal counsel, Counsel of 418, 
Mr. Friedman. 

Q. Did he state what the advice was? A. He only stated he could 
not load on the advice of legal counsel not to load. 

Q. Did you give the same or similar order as you had previously 
given to Mr. Garvey to Mr. Frank LaBetz? A. I did. 

Q. Do you recall at this time what Mr. Frank LaBedz said to you? 

MR, FRIEDMAN: Objection on the ground there is no showing that 
Mr. Frank LaBedz is an officer or agent authorized to bind any of the 
respondents in this proceeding. 

MR. YOUNGBLOOD: These are employees. We claim they were 
induced. We want to show the Examiner why. 

TRIAL EXAMINER: Yes. The objection is over-ruled. 

MR. FRIEDMAN: Just a minute. Mr. Youngblood said he wants 
to prove what about the employees who were induced? 

MR. YOUNGBLOOD: I think the Examiner understood what I said. 

MR. FRIEDMAN: I didn’t understand. 

MR. YOUNGBLOOD: We want to show to the Court how they were 
induced and we want to show to the Court why they wouldn't load the 
boat. 

MR. FRIEDMAN: Well, now, I dontt think that is proper, Mr. 
Trial Examiner. How can an employee testify by what he says to this 
witness as to why he was induced? I don't see the connection. 

TRIAL EXAMINER: No. The objection is over-ruled. He may 
answer. 

BY MR. EHRLICH: 

Q: My question, Mr. Goldschmidt, is did you ask the same ques- 
tion or similar questions as you asked Mr. Garvey of Frank LaBedz? 
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A. I asked him the question. I didn't ask him a question. 

MR. SCHULMAN: I am going to object to the form of the question . 
Let's find out from the witness what he said to these people without para- 
phrasing. 

MR. EHRLICH: He already stated that. 

MR. YOUNGBLOOD: He gave them all the same order. 

MR. SCHULMAN: I will take you both at a time but a little in be- 
tween. The question I object to was the last question of Mr. Erhlich's. 

TRIAL EXAMINER: Will you read it back. 

(Pending question read back by the reporter.) 

MR. SCHULMAN: I object to the form of the question, the same or 
similar. I again renew my objection. "What did you ask Mr. LaBedz," 
whatever this gentleman's name is. Apparently this witness I assume 
will testify he asked him exactly the same question. I don't think there 
is any need to go down all the employees and ask him to repeat over 
again. 

TRIAL EXAMINER: You may cross-examine him later on if you 
wish. I am assuming the witness means what he says when he testifies 
he asked the same question of all the employees so you may also assume 
that's his testimony. 

MR. SCHULMAN: We start with the assumption there is need for 
the General Counsel's question the same or similar question which he 
has been asking. 

MR. EHRLICH: The term asking a question was a misstatement 
on my part because the testimony of the witness was that he made a 
directive and issued the same directive to all the employees. 

BY MR. EHRLICH: 

Q. Did you give the same direction or issue the same directive to 
all the employees? A. I gave the same order. 

MR. FRIEDMAN: Objection on the ground that this calls for a con- 
clusion of the witness. 

TRIAL EXAMINER: It undoubtedly does but I say under the cir- 
cumstances I will allow it. 


BY MR. EHRLICH: 

Q. Did Mr. Frank LaBedz make a response to this? A. He did. 

Q. What did Mr. Frank LaBedz say? A. He refused, as reason 
he gave, "Let Mr. Kennedy and Mr. Person resolve the issue” or settle 


the issue, those words. 

Q. Did you ask, did Mr. Norman Bruzas make a response to you 
at this time? A. Yes, he did. 

Q. Do you recall what he said to you? A. I’m not quite sure 
about this, but I believe he said, "I don’t want to have my head busted 
in," something like that. One of the men told me that. I think it was 
Bruzas. 

Q. Now, was the seal broken that day, sir? A. It-was. 

Q. Will you tell us the circumstances surrounding the breaking 
of the seal? A. The seal was broken by me under the supervision of 
the Board of Trade. 

Q. What time of day was that? A. It was around lunch time. 

Q. And after the seal was broken, what happened? A. We made 
another effort to load the boat. We tried again. 

Q. Tell us what you did in making that effort? A. We gave the 
same orders to load the boat. The men refused. I told Mr. Mayer 
about it, and he asked us to make another note. 

MR. SCHULMAN: Object to conversation between hecand Mr. 
Mayer. 

BY TRIAL EXAMINER: 

Q. Between you and who? 

MR. SCHULMAN: Mr. Mayer who represents Continental, his di- 
rect supervisor. 

TRIAL EXAMINER: He mag answer. 

THE WITNESS: He asked us to try again and in case of refusal 
to make notes on what grounds the men would refuse. 

BY MR. EHRLICH: 

Q. Did you do that, sir? A. We did that. 
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Q. Tell me how that was done. A. We called the men. This time 
it was in the lunchroom again. Mr. Novosel or Mr. Garvey or both were 
present. We asked everybody to come in one by one. We gave them the 
same orders. The men refused again. And Mr. Borchert took notes of 
the answers. And I asked Mr. Borchert before to be very specific with 
whatever he writes, wrote down, and asked him to show the written an- 
swer to the man who answered it. 

MR. FRIEDMAN: Just 2 minute. I object to any conversation be- 

BY MR. EHRLICH: 

Q. Was anyone else present when you spoke to Mr. Borchert? 

A. The men who were asked. It was either Mr. Garvey or Mr. Novosel. 

Q. What was said to the man? 

MR. FRIEDMAN: Just a minute. There was an objection. 

TRIAL EXAMINER: An objection to which question? 

MR. FRIEDMAN: The question as to what directions he gave to 

TRIAL EXAMINER: Well, I assume we will have the same prob- 
lem in connection with the statement again, is that right? 

MR. YOUNGBLOOD: Mr. Examiner, he did testify, however, that 
Mr. Garvey or Mr. Novosel were present at the time he gave Mr. Bor- 
chert-- 

TRIAL EXAMINER: I understand that, but ultimately I will be 
confronted with the same problem as I was with the earlier statement 
and I will rule the same way. What difference does it make because 
I’m not going to allow you introduce the statement. 

MR. YOUNGBLOOD: You are refusing the statement? 

TRIAL EXAMINER: Yes, sir. 

MR. YOUNGBLOOD: We would like to offer it and at least get 
it in the rejected exhibit file. 

TRIAL EXAMINER: Of course, you would always have that 
privilege. 


BY MR. EHRLICH: 

Q. Will you tell us what was done at that time? A. I gave the 
same orders again with the exception that I added that they had to break 
the shipping seal because the shipping seal was broken, otherwise the 
same order was given to load the Shaw. 

Q. I don't quite understand that. 

MR. EHRLICH: Will you mark this General Counsel's Exhibit 
Number 12 for identification? 


(The document above-referred to was 
marked General Counsel's Exhibit No. 
12 for identification.) 


BY MR. EHRLICH: 

Q. You testified that the shipping seal had been broken previously? 
A. In the meantime I broke the seal. 

Q. Now, when you gave this second order, was anything said about 
breaking the seal? A. No. It was added that the shipping seals were 
broken. 
MR. EHRLICH: I think we are in a semantic difficulty more than 
anything else. 

MR. SCHULMAN: [ have no difficulty. I understand it really. He 
had broken the seals in the meantime. He didn't have to tell them to 
break it the second time. 

MR. EHRLICH: As long as it is understood. 

TRIAL EXAMINER: Yes. 

MR. SCHULMAN: You had better understand it. 

MR. EHRLICH: No. As long as the Trial Examiner understand 
it, we are all happy. 

TRIAL EXAMINER: That was my understanding of the testimony. 

MR. EHRLICH: Fine. Then I was the only one confused. 

TRIAL EXAMINER: We will take a ten-minute recess. 

(Whereupon a short recess was had.) 

TRIAL EXAMINER: The proceeding will be in order. 
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BY MR. EHRLICH: 

Q. Mr. Goldschmidt, you testified that you made a second attempt 

to lodd the Shaw that day and that you gave an order to the men. 
A. I did. 

Q. Will you tell us again what order you gave to the men at that 
time, the second attempt to load the Shaw? A. I gave them the order to 
throw the ropes overboard and load the Shaw. 

Q. And will you tell us how you gave that order? A. The order 
was given to the men at the lunchroom, Mr. Borchert, and I were sitting 
on a bench and he was taking notes, and we called in one by one in the 
presence of Mr. Garvey and/or Mr. Novosel, and Mr. Borchert wrote 
the answer down, and he showed them the written answer and asked them, 
"Js that correct, is that what you said?" 

Q. And was this done in your presence? A. It was. 

Q. Do you recall what answer Mr. Garvey made at that time? 

MR. FRIEDMAN: You haven't established that he was asked a 
question. 

BY MR. EHRLICH: 

Q. Did you ask all the men? A. All of them except for the main- 

Q. And was Mr. Garvey among these men? A. He was asked. 

Q. Will you tell us if you recall what Mr. Garvey said at that time? 

A. He gave me again two reasons, that he was afraid and he would 
not load it on advice of his legal counsel. 

Q. Did he say what that advice was? A. Not to load the ship. 

Q. Do you recall him saying anything else? A. Not offhand, no. 

Q. I show you General Counsel's Exhibit Number 12 for identifica- 
tion and ask you if you have ever seen that before. A. I did. 

Q. What is that to the best of your knowledge, sir? A. Those 
are the written answers taken down by Mr. Borchert and the last one by 
me. 


Q. I ask you to look at the first page of that and ask you if that 
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aids you in recalling at this time whether or not Mr. Garvey said any- 
thing further. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: Over-ruled. 

THE WITNESS: Yes. He added-- 

MR. SCHULMAN: May I know who he is? 

THE WITNESS: Mr. Garvey is he. 

BY MR. EHRLICH: 

Q. Go ahead, sir. A. He also added that he had to insist on the 
"corporation" of the loading, on the "corporation" to load the boat be- 

tween the Union 418, 101 and I think it's 421, that's the Board of 
Trade Union local. 

Q. I'm sorry. The word "cooperation" or "corporation", which 
word? A. I would say "corporation" he used. The team. Say "corpo- 
ration." That was my understanding. 

Q. Did Mr. Novosel-- 

MR. FRIEDMAN: Pardon me. Now that the answer is complete 
could we have it read back, please? 

(Last two questions and answers were read back.) 

BY MR. EHRLICH: 

Q. Did Mr. Novosel make response to you at that time? A. Yes. 

MR. FRIEDMAN: I object to any answer given by Mr. Novosel or 


any other person who is not shown to be an agent of the union, of either 


respondent. 

TRIAL EXAMINER: Over-ruled. He may answer. 

BY MR. EHRLICH: 

Q. If you recall, sir, what did Mr. Novosel say at that time? A. 
If I recall right, Mr. Novosel gave the answer that he is also afraid and 
he also referred that he would not do it on advice of his legal counsel. 

Q. Mr. Goldschmidt, you used the word corporation. A. Without 
"ry," C-0-0-p. 
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Q. Cooperation. 

TRIAL EXAMINER: I think the record ought to show it sounded like 
“corporation” but is it understood now that what he said was "cooperation," 
that is what he meant? 

THE WITNESS: Cooperation or teamwork. 

TRIAL EXAMINER: Not a corporation? 

THE WITNESS: No. 

TRIAL EXAMINER: Not a business organization known as a corpo- 
ration? 

THE WITNESS: No. 

MR. EHRLICH: At this time, Mr. Examiner, I again offer into 
evidence General Counsel's Exhibit Number 11 for identification and 12 
for identification. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: Objection sustained. 

MR. EHRLICH: May they go into the rejected file? 

TRIAL EXAMINER: Yes, they may go into the rejected file. 

BY MR. EHRLICH: 

Q. Was the Howard L. Shaw loaded at Grain Elevator B on May 
21, 1963? A. She was not loaded. 

Q. Now calling your attention to on or about April 13, 1963, did 
you have occasion to have a conversation with Mr. Garvey on that date ? 
A. Ihad one on or about that date. It was on a Saturday before Easter 
if that’s the date. 

Q. Where did that conversation take place? A. Between my 
home and his home, his number in the telephone directory. 

Q. Was it a phone conversation? A. Yes. 

Q. Will you tell us what you said to Mr. Garvey and what Mr. 
Garvey said to you at that time? 

MR. FRIEDMAN: I object to conversations with Mr. Garvey on 
the same ground as before, that it is not established that he's an agent 
of either respondent. 
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TRIAL EXAMINER: Over-ruled. He may answer. 

THE WITNESS: I called Mr. Garvey at his home and asked him if 
he had any news whatsoever of any change which might have occurred 
after the meeting which was held the day before on Good Friday at the 
downtown hotel, and asked him if there is any change in the loading or 
unloading, not loading of the Shaw. And I asked him if he can tell me if 
he is able to tell me anything what expired at that meeting and he says, 
"Yes, unfortunately there are no changes." Oh, he said, "I’m sorry, 
there were no changes, the meeting was, the meeting ended in the sup- 
port for the SIU." 

* * * * * 

TRIAL EXAMINER: Give us the conversation you had with Mr. 
Garvey, the entire conversation. 

‘THE WITNESS: On that day the telephone conversation went on 
like this. I called him. I said, "Jack, what transpired at that meeting, 
any change in the not loading or loading of the Shaw?" And he said, 
"I'm sorry, there is no change. The meeting resulted in the support of 

the SIU." He did not tell me who was present. 

BY MR. EHRLICH: 

Q. Now, Mr. Goldschmidt, calling your attention to May 29, 1963, 
were you at Grain Elevator B that day? A. May 29th? 

Q. If you recall. A. Yes, I was. 

Q. Do you recall making an attempt to load the Howard L. Shaw 
that day? A. An attempt was made. 

Q. Will you tell us what happened at Grain Elevator B with re- 
spect to your efforts to load the Howard L. Shaw on May 29, 1963? 

A. May 29th. It was early afternoon. Mr. Mayer came down to the 
elevator and brought with him a copy, a noncertified copy of the court 
order and showed it to me, and he told me we have to make another-- 

MR. FRIEDMAN: Objection to any testimony between the witness 
and Mr. Mayer or any conversation. 

MR. SCHULMAN: I join in the objection. 


156 


TRIAL EXAMINER: Well, itis a preliminary question, I assume. 

Q. This was on May 29th you say? A. Yes. 

TRIAL EXAMINER: You may answer. You may proceed. 

THE WITNESS: He said, "We have to make another attempt and 
I would like to call” or "Call Jack Garvey and George Novosel, I would 
like to show this court order." That was in the presence, at the pres- 
ence, at the presence was Mr. Borchert's presence. Mr. Borchert called 
Mr. Garvey and Mr. Novosel down to the office. Mr. Mayer handed the 
copy of the court order to Mr. Garvey and Mr. Novosel. They both looked 
at it or read it. And also he added that the certified copies will show up 
in due course, short time, and they are going to be brought down by the 
U.S. Marshal. 

After that event in the office, I asked Mr. Borchert to write out a 
new loading order for the Shaw, which he did. Mr. Borchert handed the 
loading order to Mr. Garvey. Mr. Garvey went out to the elevator. He 
gave his instructions to all the men concerned to carry out the order, 
everything according to plan. I went out to the dock and told the men at 
the dock to prepare everything for the loading. Then I went back to the 
office to see Mr. Borchert. 

BY MR. EHRLICH: 

Q. Who was on the dock at that time, Mr. Goldschmidt? A. At 
that time was Mr. Toth, Nick Toth. I don't know who was at that time 
because I just went out a minute and came back to see Mr. Borchert to 
find out if he has the grain in the bins already, soI only talked to Mr. 
Toth at that time. 

Q. Do you recall any other men being on the dock at that time? 

A. At that time noi Later I recall because later we were out for 
lengths of time. 

Q. All right. Tell us what happened. A. Mr. Borchert told me, 
"You have enough grain in the shipping bin to get started.” So I walked 
out again, took the board of Trade man with me or told him to go out-- 
not the Board of Trade man. Excuse me. The State sampler to go on 


157 


board because we want to start loading, went back to the dock, and at the 
dock was Mr. Garvey, Mr. Toth, Mr. Novosel, and Mr. Dinus, Joe Dinus. 
Q. Whois Joe Dinus? A. Joe Dinus is one of our operators. 


Q. Employee? A. Employed by Continental Grain Company. 

Q. Member of 418? A. Local 418. 

Q. Continue, sir. What happened? <A. I saw the men. Jack, I 
think came about to the dock at the same time I came. 

Q. Jack who? A. Jack Garvey. 

Q. Yes. Go ahead. A. And before I gave the order to load I 
turned around to Jack and said, 'What's George doing here?" I meant 
Mr. Novosel. Well, Jack told me that George felt that as temporary 

steward it would be an interesting possibility to be there. 

Q. Where did Mr. Novosel customarily work? A. Normally at 
that time on the bin floor upstairs. 

Q. In the work that Mr. Novosel does in the elevator, is he, does 
he have occasion to go on the dock? A. I never saw him before in this 
capacity. That was the reason why I addressed Jack. I was wondering 
what he does there. 

Q. All right, sir. Then what happened? A. Well, Jack told me 
he felt it's his responsibility, George's responsibility, that's what George 
felt was his responsibility. Then I gave the loading order. 

MR. FRIEDMAN: I move to strike the statement about what Novosel 
felt to be his responsibility. 

TRIAL EXAMINER: That's what Garvey told him as I understand. 

THE WITNESS: Yes, Jack told me, not George. 

MR. FRIEDMAN: Nevertheless, I want to make this motion to 
strike if for the reason that it is perfectly obvious that you can't prove 
agency by a statement of the agent, alleged agent. And if that's the pur- 
pose of this particular bit of conversation, I want to make a motion to 
strike. 

MR. EHRLICH: I don't think there is anything to do with agency 

through the mouth of the agent. This is what happened at the dock. 
This is what was said. 
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TRIAL EXAMINER: Objection over-ruled. You may proceed. 

THE WITNESS: I addressed Nick to load the Shaw because he is 
announced as deputy and also foreman, dock foreman. And Jack ad- 
dressed me and said, "Gunther, I, for myself, I would have to refuse to 
load the boat." I asked the question, I gave the order again to Nick, and 
he said, "I'm sorry, I am afraid of physical violence or bodily harm," 
one of those two expressions was used. 

BY MR. EHRLICH: 

Q. When Mr. Garvey said this to you was anyone else present? 
A. At that time? Well, Mr. Toth, Mr. Dinus, Mr. Garvey and I and 
Mr. Borchert was approaching. I don't know how far he was, if he could 
have heard it or not. 

Q. All right. Continue, sir. A. Well, I addressed my order to 
Mr. Toth who refused, to Mr. Novosel who refused, also for the grounds 
of physical, of being afraid of physical violence. And I think Joe Dinus; 
answer was he’s afraid, he refused, he was afraid. 

Q. Then what happened? A. At that time Mr. Mayer came out, 
while I was talking to the men Mr. Mayer and Mr. Borchert came out. 
I don’t know if they heard what I said, but I addressed Mr. Mayer and 
told him that the answer is negative, they were negative. 

MR. SCHULMAN: I will again object to any testimony as to the 
conversation between this witness and Mr. Mayer. 

TRIAL EXAMINER: The answer may stand. 

THE WITNESS: Mr. Mayer who knew Mr. Toth very well and for 
a long time, I guess, he told, he tried to plead with Nick to load the Shaw 
and Nick told him he would like to have a few moments to talk or to 
think about it. I don’t know the words now. And they retired, they 
walked to the side a few steps away. It was George and Mr. Novosel 
and Mr. Toth and I think also Mr. Dinus but I don't recall exactly Dinus. 
And then they came back and they told him no, they wouldn't do it. Mr. 
Mayer and Mr. Borchert walked away and came back after a few minutes, 
very short time. 
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In the meantime, Mr. Mayer and Mr. Borchert came back with the 
marshal, the U. S. Marshal, who brought the original signed copies of 
the court order. Then the marshal was assisted by Mr. Borchert to hand 
out the orders and was also introduced to Mr. Connor who was also given 
the court order. And Mr. Borchert had everybody called down to the dock 
to make it easier, facilitate the marshal to hand out those orders so there 

were about 20 or 25 men around this place at that time. Mr. Connor 
said, "Let's go to the lunchroom so I can read this order." 

At that moment I believe Mr. Mayer made the statement, "Jack, 
you have to do better than that. You have to tell the men to load the boat." 
So then he said, "Well, then, let's go to the lunchroom.” 

We all walked back to the lunchroom, everybody, and Jack, Jack 
Connor read most of the order, not all of it because partially, the last 
part was read by the marshal. Everybody was reading his own copy be- 
fore and Jack told the men to Joad the Shaw, and there was no immediate 
reply or action. Everybody kind of, I don't know how to describe it. 
Everybody was talking to everybody. Then, I don't know who raised the 
question first that we all walk out and let the men think it over, what 
action to take. 

BY MR. ERHLICH: 

Q. What do you mean by we, sir? A. The nonunion members. 

It's the marshal, Mr. Mayer, Mr. Borchert, Mr. Connor, he was also 
walking out, and I. 

MR. SCHULMAN: May I have the last part read back. 

(Whereupon the last part of answer was read back.) 

THE WITNESS: Mr. Connor is not a union member but he walked 


MR. SCHULMAN: I understand. 

TRIAL EXAMINER: All right. Proceed. 

THE WITNESS: Earlier before we, before the attempt was made-- 
may I go back just a moment to the dock, while the attempt was made, 
four trimmers appeared and they declared that they would load the boat. 
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They did not go up on the dock but they stood by. 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection to any testimony as to what these four 
trimmers might have said. 

TRIAL EXAMINER: Yes. Objection sustained. 

THE WITNESS: Well, the trimmers were there. CanI say that? 

TRIAL EXAMINER: Yes, you may say that. 

THE WITNESS: The trimmers were there. Okay. Just I want to 
cover the whole thing. They came in between with the refusal and the 
marshal. I have to go back to the lunchroom. We walked out and we 
were all standing around in the parking lot talking to each other, and the 
trimmers and other people there. After while, it could be 15 or 20 minutes, 
I wouldn't be exact now, I saw Jack Garvey, Mr. Garvey come out from 
the lunchroom and I walked towards him and asked Jack what's the result 
or what's the outcome, and he said, "I just talked to Jack Connor, I gave 
him all the information. He will give it to you." So I turned to Jack who 
was a few feet away. I said, "Jack, what's the outcome?" He said, 

"Well, the men tell me they don’t want to load. They don't want to 
load the Shaw." 


*x x 


GEORGE NOVOSEL 


was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows? 
TRIAL EXAMINER: Take a chair there and give us your full 
name and address, please. 
THE WITNESS: George Novosel, 408 Wilson, Calumént City, Dlinois. 


DIRECT EXAMINATION 
BY MR. EHRLICH: 
Q. Mr. Novosel, where are you employed? A. Continental Grain 
Company, 117th and Torrence. 
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Q. How long have you been so employed? A. Since January of 
last year for Continental although I have worked at this facility for seven 
years. 

Q. What is your job? A. I'ma bin floor operator and a substi- 
tute weigh man. 

Q. Mr. Novosel, do you hold any office, are you a member of 
Local 418? A. Yes, sir. 

Q. Do you hold any office in 418? A. Not at present, sir, other 
than an elected post as delegate to a convention. 

Q. Have you ever held any office in that union? A. Yes, sir. 

Q. What office was it that you held? A. I have held a secretary- 
treasurer's position about two years ago. That was a temporary position 
due to the fact that one of the members went into management. And I 
have held the position as shop steward temporarily due to the fact that 

our regular steward became injured around Christmas so I had to 
hold it about five months till they elected a new man. ~ 

Q. This past five months? A. Yes, sir. 

Q. You say from December 1962? A. I believe that was. 

Q. Through when, sir? A. Through April, May, I think it was 
some time in May. I'm not sure,.exactly, I don't recall the date that I 
gave the job up. 

Q. Were you acting shop steward on May 29, 1963? A. Yes, sir. 

MR. EHRLICH: I request to examine this witness pursuant to 
43(b) of the Federal Rules. 

MR. SHULMAN: Objection. 

MR. FRIEDMAN: Objection to examining a steward under Rule 
43(b). If you examine this witness I believe that under the rules of evi- 
dence he is your witness. 

TRIAL EXAMINER: I don't think he qualifies under 43(b). 

MR. EHRLICH: Well, my reading of the rule, Mr. Examiner, 
would certainly be based on what we understand this witness’ conduct 
to be. 

TRIAL EXAMINER: The Management Act? 

MR. EHRLICH: No. That he will be certainly if nothing less a 
hostile and unwilling witness. 

TRIAL EXAMINER: That's something different. 
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MR. FRIEDMAN: I object and I ask that counsel retract that 
statement. He hasn't asked him any question yet. 

TRIAL EXAMINER: I don't know what may develop but prima 
facie I don't think you have made a showing that he qualifies under 
Rule 43(b). 

MR. EHRLICH: All right. 

Q. Mr. Novosel, are you appearing here under subpoena? 

A. Yes, sir. 

Q. Will you tell us if you would have appeared here but for that 
subpoena ? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: Sustained. 

MR. EHRLICH: I have no further questions of this witness. 

TRIAL EXAMINER: All right. 

MR. FRIEDMAN: No questions. 

TRIAL EXAMINER: That's all. You may step down. 

Well, it’s now after five and we can't conclude the testimony, 
examination and cross examination of Mr. Goldschmidt. 

Off the record. 


* x * 


Hearing Room B 

Midland Building, 22nd Floor 
176 West Adams Street 
Chicago, Ilinois 


Thursday, 1 August 1963 


The above-entitled matter came on for further hearing, pursuant 
to adjournment, at 9:00 o'clock a.m. 
BEFORE: 
DAVID LONDON, ESQ., Trial Examiner 


GUNTHER E. GOLDSCHMIDT 
DIRECT EXAMINATION (Continued) 
Q. (By Mr. Ehrlich) Mr. Goldschmidt, what happened after you had that 
conversation with Mr. Connor at that time? A. A few.minutes later everybody 
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returned to the lunchroom. The men were still in the lunchroom and Mr. 

Mayer addressed the men again, pleaded with them to load the boat. 
After that I asked again the same three men to go out to the dock with me 
to make another try to load the boat. 

The same three men refused and then I returned to the office. 

Q. Which three men are these, sir? A. Those were Nick Toth, 
George Novosel, and Joe Dinas. 

Q. Do you recall what you said to them and what they said to you? 
A. They gave them again the same loading order, throw the ropes over- 
board and load the Shaw. This was my order, and the men answered-- 

MR. FRIEDMAN: Objection to what the men answered and what 
this witness said to them on the ground there is no showing these men 
are agents of the union. 

TRIAL EXAMINER: Objection overruled. 

THE WITNESS: Nick said he would have to refuse because he is 
afraid, so said George Novosel; I think Joe Dinas just shook his head. 

BY MR. EHRLICH: 

Q. At this time, sir, was the Shaw in a normal loading position 
at the dock? A. She was. 

Q. Did the Shaw ever leave the normal loading position at the 
dock that day? 

Well, we will withdraw the question. 

Were any further efforts made to load the HOWARD L: SHAW 
at Grain Elevator B? A. No, that was the last time that day. 

Q. Now, calling your attention back to the parking lot, you testi- 
fied to, I believe, your testimony was that while the men were inside 
the lunchroom you and Mr. Mayer and Mr. Borchert were in the parking 
lot outside the building housing the lunchroom? A. Right. 

MR. SCHULMAN: He also said Mr. Connor. 

BY MR. EHRLICH: 

Q. And Mr. Connor. I beg your pardon. 

Well, just to clarify that, was Mr. Connor with you in the parking 
lot outside the lunchroom all the time that you were there? A. I 
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wouldn’t say; I couldn't say that. I didn't watch him every second. 

Q. All right. Are you acquainted with a man by the name of 
Lawrence Banks? A. Iam. 

Q. Who is Lawrence Banks to the best of your knowledge? A. 

To the best of my knowledge, Lawrence Banks is a member of Local 101 
Grain Trimmers and also is the presidént’of the Chicago Grain Trimmers 
Association. 

Q. Are you acquainted with a man by the name of Tommy O'Connor ? 

A. Tam. 

Q. Who is Mr. Tommy O'Connor? A. Tommy O'Connor is also a 
member of Local 101 and Vite president of Chicago Grain Trimmers 
Association. 

Q. You previously testified that when you were down on the dock 
that day there were members of the Grain Trimmers Local there, four 
men, I think you testified? A. Four men was there. 

Q. Were Mr. Banks and Mr. O'Connor among those four? A. 
Tommy O'Connor and Larry Banks were there. 

Q. Now getting back to the parking lot at the time the meeting 
was going on in the lunchroom, did you have an occasion to have a con- 
versation with either Mr. Tommy O'Connor or with Mr. Lawrence Banks? 
A. While the meeting was going on at the lunchroom? 

Q. Yes, sir. A. While we were waiting outside? 

Q. Yes, sir. A. Yes. 

Q. Would you tell us what was said and by whom ? 

MR. FRIEDMAN: Objection. 

MR. EHRLICH: I don’t mean this conversation to be binding. 

MR. FRIEDMAN: Nevertheless, it is hearsay. 

TRIAL EXAMINER: For what purpose is it offered? 

MR. EHRLICH: This will be a foundation to subsequent testimony. 

MR. FRIEDMAN: I think that there is no difficulty in getting to 
whatever testimony is proper. It is clearly hearsay testimony. 

MR. EHRLICH: Testimony of a conversation he was party to. 
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TRIAL EXAMINER: Objection overruled. 

THE WITNESS: Both men told us that Mr. Mayer, Mr. Borchert, 
and me, that their men refused to go on board to load the ship. 

BY MR. FRIEDMAN: 

Q. Who told this? 

THE WITNESS: Mr. Banks and Mr. O'Connor, Tommy O'Connor 
told us that in the meantime their men changed their minds and they 
would not load the boat. 

x* * 

BY MR. EHRLICH: 

Q. Mr. Goldschmidt, calling your attention to on or about June 17, 
1963, did you make an attempt to load the HOWARD L. SHAW at Grain 
Elevator B that day? A. We made another attempt to load the HOWARD 
L. SHAW on the 17th. 

Q. Were you successful in that attempt? 

A. We were not. 

Q. Were any orders given to the men that day? <A. The orders 
were given right after the U. S. Marshal handed out another set of 
court orders to every person, every member of 418 on that morning. 
It was shortly before 8:00 o'clock. 

Q. And was the ship loaded? A. The ship was not loaded. 

Q. Now, calling your attention to June 20, 1963, was an effort 
made that day to load the HOWARD L. SHAW at Grain Elevator B? 

A. On that date there was an effort made; on that date, Mr. Mayer 
came out in the morning hours and he asked Mr. Borchert, he asked 
Dave Borchert, my assistant-- 

MR. FRIEDMAN: Just one moment. I am sorry to interrupt. I 
am going to object to any testimony, to what happened on June 20, that 
being after the issuance of the complaint in this case. 

TRIAL EXAMINER: The objection is overruled. 

BY MR. EHRLICH: 

Q. Go ahead. A. I said Dave -- Mr. Mayer came out and he 
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asked Dave Borchert to assemble the men at the lunchroom and read the 
statement which he had prepared to the men. As far as I understand, it 
was based on some opinion or ruling of the Judge, Federal Judge. I don't 
have the document here, and I don't know the exact words. 

Anyway, Mr. Borchert read the document and then he called -- 
then there was no reaction, and then Mr. Borchert called three men out 
to go to the dock and start loading. 

All three refused, and then he called three other men which aiso 
refused, and in turn, everybody was called out in groups of three, or at 
the end in groups of four to start loading the ship. All men refused. 

Q. Now, you say "called out three men"; this was in the lunch- 
room, sir? A. It’s the lunchroom. They were given orders to go out 
and load the SHAW. 

Q. At the time the orders were given, you say they were given 
to three men at atime? A. Three men, a team of three men is neces- 
sary to do the loading. 


Q. When those orders were given, were all the men present? 
A. They were present. 

Q. Was the SHAW loaded at Grain Elevator B that day? A. It 
was not loaded. 

Q. Have you made any further attempts at Elevator B to load the 
HOWARD L. SHAW? A. No. 


* * * 


CROSS EXAMINATION 


BY MR. FRIEDMAN: 

Q. Mr. Goldschmidt, you testified here yesterday, did you not? 

TRIAL EXAMINER: You may answer yes or no. 

THE WITNESS: Oh, I testified here yesterday, yes. 

BY MR. FRIEDMAN: 

Q. And you testified about -when you first heard a phrase about 
an invisible picket line; do you recall that? A. That's right. 
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Q. And when was it when you first heard that phrase, Mr. Gold- 
schmidt? A. That phrase I heard the first time when the SHAW, after 
the SHAW came in last year. 

Q. Yes. About when was the date of that? A. It was just a couple 
of days after she docked. 

Q. Well, about what time of the year was it? A. Oh, it was in 
spring. 

Q. February, March, what; when? A. It was in April, April or 
May; I don't know now. 


Q. That's as close as you canremember. Tell us from whom you 
first heard that phrase "invisible picket line"? A. I heard the phrase * 
the first time from Mr. Connor in the presence of Mr. Paul Janich at 
the shop. 

Q. Where? A. At the shop, the work shop. 

Q. And you heard Mr. Connor say that? A. Yes, sir. 

Q. And you are very sure of that testimony? A. A hundred per 


cent. 

Q. What were his exact words about the picket line? A. He says, 
"There is an invisible picket line around this boat". 

Q. Were you a witness in the prbceeding in the Federal Court 
last year before Judge Hoffman? A. Yes, sir. 

Q. And did you testify in the proceeding before Judge Hoffman ? 
A. Yes, sir. 

Q. And do you recall testifying before Judge Hoffman concern- 
ing a conversation you had had with Mr. Connor and Mr. Janich? A. 
Yes. 

Q. At the time of the loading, or at the time of the arriving of 
the HOWARD L. SHAW? A. Yes. 

Q. Do you recall what you said then, at that time, whether you 
said anything at that time about an invisible picket line? A. I men- 
tioned it. 

Q. And do you recall whether you identified the person that 
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made that remark? A. I don't know if I identified the person. 

Q. You don't know whether you mentioned the name of the man 
that made that remark last year? A. I don't know. 

Q. You don’t know. whether you mentioned Connor's name in that 
court proceeding last year? A. It could have been that I mentioned it, 
true, because it was mentioned to me from otter persons, too. 

Q. But now you are quite sure that you had a conversation with 
Janich or in which Janich was present and Connor was there, and Connor 
said something about the invisible line? A. Invisible picket line. 

MR. FRIEDMAN: Miss Reporter, will you mark this Respondent's 
Local 418 Exhibit 3 for identification. 


(The document above-referred to 
was marked Respondent Local 418 
Exhibit No. 3 for identification.) 


BY MR. FRIEDMAN: 

Q. Mr. Witness, I want to ask you to look at a document which has 
been marked as Exhibit 3 of Respondent Local 418 for identification, this 
being a transcript of a hearing before Judge Hoffman. 

I will ask you to look at page 142 of that and state whether that is 
your testimony in the proceeding before Judge Hoffman? A. It is. 

Q. Have you read that testimony on that page? A. I have, yes. 

Q. And have you any, do you now wish to correct your testimony 
with respect to who made the remark to you about the invisible picket 
line? A. I can only add that this remark-- 

Q. The question is whether you wish to correct your testimony? 

MR. EHRLICH: May the witness answer the question. 

THE WITNESS: May I answer? 

BY MR. ‘FRIEDMAN: Do you wish to correct your testimony? 

A. I would like to add to this testimony? 

Q. Do you wish to correct your testimony? You can answer 
whether you wish to or not? A. I would like to add to explain my 
testimony here and there. There were several conversations. 

Q. The only question is whether you wish to correct the testi- 
mony you gave here? A. I would like to correct it insofar as I would 
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like to add to it if it's allowed to do that. 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: I had conversations all day long with those men 
and I had one with Paul Janich, several with Paul Janich, and I had 
several with Connor, and I had several with several trimmers all day 
long. 

There was nothing else talked about and done at the elevator than 
the SHAW, so everybody talked with everybody about it. It is true that 
Connor made the remark and it is true Janich made the remark. In fact, 
most of the trimmers made it. 

BY MR. FRIEDMAN: 

Q. The question is whether -- did you testify before Judge Hoffman 
in 1962? A. I did. | 

Q. That you had a conversation with Mr. Janich? A. I did. 

Q. And with Mr. Connor? A. True. 

Q. In the workshop? A. Yes. 

Q. And in your testimony before Judge Hoffman, did you testify 
that it was Mr. Janich? A. It was. 

Q. Who said there was an invisible picket line around the ship? 

A. Right, it was. 

Q. And is it true you never said anything before in your testi- 
mony before Judge Hoffman last year? A. That's right. 

Q. All right. And what did Mr. Connor say to you last year when 
you testified in your testimony last year about loading the ship that day? 
A. He said several things. 

TRIAL EXAMINER: I don't quite understand. Will you read that 
question ? 

(The pending question was read by the Reporter.) 

MR. FRIEDMAN: I will withdraw that question. 

BY MR. FRIEDMAN: 

Q. What did Mr. Connor say on that occasion when -- 

A. There are no trimmers on board. 

Q. That is what Mr. Connor said? A. It was one of the things 

he said. 
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Q. "There are no trimmers on board"? A. It was one of the things 
he said. 

Q. And all you testified to before Judge Hoffman last year was 
“There are no trimmers on board"? A. That's right. 

Q. And that's all Connor said in that testimony; correct? A. Right. 

Q. Now, you said that last year a number of the individual men said 

they wouldn't load because there were no trimmers aboard the ship? 
A. That's right. 

Q. And isn't it true that in all of your operations in that dock you 
have always had trimmers aboard the ships when loading Lake vessels? 
A. That's correct. 

Q. In fact, there has never been a vessel loaded in the city of 
Chicago in which trimmers were not on board in your experience? A. 
Not in my experience; always were aboard. 

Q. Always aboard? A. Yes, sir. 

Q. And didn't a number of men tell you the same thing on the 
various occasions you testified to this year, they would not load because 
there were no trimmers aboard? A. They did that, and they also said 
they were afraid. 

Q. I didn't ask you that. 

The question is: Did they tell you they wouldn't load because there 
was no trimmers aboard? A. That is correct. 


* * * 


BY MR. FRIEDMAN: 

Q. With respect to these trimmers, these grain trimmers, these 
men do not work at your dock every day, do they? A. No, they are 
on and off. 

Q. They just come in when there is a barge to be unloaded, or a 
vessel to be loaded; is that correct? A. That's correct. 

Q. On a casual basis? A. Correct. 

Q. And they are on the payroll of an independent, or of a steve- 
dore, one of several stevedoring companies? A. That is right. 
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Q. And this Chicago Grain Trimmers Association that you mentioned, 
that's one of the stevedoring companies? A. Right. 

Q. That sends grain trimmers out; is that correct? 

A. That's right. 

Q. And from time to time you, yourself order grain trimmers out; 


is that correct? A. Yes. 

Q. You make the call directly, do you not? A. I make the call di- 
rectly to the office, or to the dispatcher of Chicago Grain:Trimmers. If 
we had need for trimmers to unload barges or boats. 

Q. Or in the event you need trimmers from one of the other steve- 
doring companies, you call another dispatcher; is that correct? A. This 
is only if I am asked to do it by the ship agent, otherwise very seldom. 

Q. Otherwise you call the Association dispatcher? A. We call the 
Association dispatcher only for unloading our own barges. 

Q. Calling your attention to 1962, did you ever call the dispatcher 
directly? A. I called him directly. 

Q. For grain trimmers to be sent out? A. For grain trimmers, 
yes. 

Q. Now, you mentioned a man named Toth in your testimony ? 

A. Nick Toth, yes. 

Q. He is an employee of the Continental? A. Yes. 

Q. What is his job? A. He's dock foreman, or foreman and down- 
stairs deputy. 

Q. From time to time in the loading of vessels, does he go aboard 
the vessel? A. Yes. 

Q. Now, when he goes aboard the vessel, is he the man who car- 
ries a hand telephone, or some kind of an intercommunications device? 
A. He doesn't carry it, but he applies it to the, he lifts it on board and 
he uses it for communication purposes. 

Q. And he communicates with whom from on board the ship? A. 
With everybody at the elevator concerned with certain things. 

Q. And just what is the purpose of his being on board the ship; 
what is he supposed to do there? A. He has several duties; one duty 
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is being downstairs deputy. He's bonded, and he's responsible for the 
Board of Trade that the ship is clean, no leaks, and that the right grain 
goes into the right hold and that grain goes overboard. 

In fact, he has to watch the grain running down the spout goes into 
the ship and the right hold. 

Q. Into the right hold? A. Yes. 

Q. Will you explain a little bit more what this means by his being 
a Board of Trade deputy? 

A. Board of Trade Deputy Weighman, I think, deputy weighman is 
the full title. He is responsible to the Board of Trade, to the public. I 
understand that the right amount of grain which is weighed up upstairs by 
another man who is also a bonded Board of Trade weighman goes into the 
ship, so the receiver of the grain has a guarantee that the right amount of 
grain is weighed into the boat. 

Q. I see. And then in addition to that you say he has to see that no 
grain goes overboard? A. Overboard. That's Board of Trade. 


Q. How would that happen? A. That somebody goofs up and the 
trimmers would pull the spout too far, or give orders to our man to lift 
it too high, or spill. Spills happen and the grain runs in the river. 

Q. A trimmer is on the ship, isn't he? A. The trimmer is on 
the ship. 


Q. And if a trimmer is about to pour grain over into the water, 
then what would Toth do; what would his duty be? A. To report it. 

Q. Towhom? A. To the Board of Trade. | 

Q. Would he say anything to the trimmer and warn him that 
there is a mistake being made? 

MR. EHRLICH: Objection as to what he might or might not do. 

THE WITNESS: He has no commands over the trimmers. 

BY MR. FRIEDMAN: 

Q. He's right there with all the trimmers? A. He's right on 
board, on deck. 

Q. He is watching, you say, to see that the grain is poured into 
the right hold? A. Yes. 
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Q. Is this in accordance with some kind of a chart or plan that he 
has to follow? A. He is told by us what grain goes into what hold. There 
are several holds which would contain different grain or different com- 
modities sometime. 

Q. Yes. A. So we give him information on what spout goes into 
what hold. 

Q. Now, will they sometime load one hold at a time and move the 
spout to another hold after one hold is finished? A. Oh, yes. 

Q. All right. Now, is Toth the man who will get a signal over this 
intercom to stop pouring grain when you reach the right amount? A. 
That's correct. 

Q. And he gives that signal to one of your men on dock? A. Right. 

Q. And then when it is necessary, let's say, to change the type of 
grain that is being poured, he will indicate what grain to pour; is that 
correct? A. Under certain circumstances, that's correct. 

Q. Now, as far as the trimming of the vessel is concerned, let's 
say to get the vessel to the proper draft so that it can leave this port, 
that is the responsibility of the captain, or the master of the ship; is 
that correct? A. That is correct. 

Q. In fact, everything that happens on the ship, it is under the 
supervision of the master of the vessel; is that right? A. The mate, 
mostly. 

Q. Or the mate, who is more usually there. A. Yes. 

Q. And isn't it -- is it correct that in the trimming of a vessel 
and the loading of a vessel that when a ship is about to be finished that 
at this point sometimes one of the mates will go on the dock and watch 
to see the point to which the vessel had settled in the water? A. That's 
right. 

Q. And he will give orders across to somebody on the deck of 
the ship to start pouring in such and such a hold and move grain into 
another hold? A. He will inform the trimmers. 

Q. He will call over onto the trimmers on the deck? A. Yes, 
the trimmer's boss. 
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Q. And the trimmer will then tell Toth and Toth signals to your 
men? A. Right, Toth will call the scale. 

* * * 

BY MR. SCHULMAN: 

Q. Mr. Goldschmidt, I believe you testified yesterday to a conver- 
sation you said you had with Mr. Connor sometime in early March, 1963 
relevant to a Detroit LIA? A. I did. 


* * * 


BY MR. SCHULMAN: 

Q. Now, it is the state of your recollection that you had a conver- 
sation with Mr. Connor sometime in March relative to what occurred at 
the Detroit ILA meeting; that is your recollection? A. Yes, I talked 
to him about it. 

MR. SCHULMAN: Will you mark this for identification, please? 

TRIAL EXAMINER: What is the date of it? 


MR. SCHULMAN: April 17, 1963. 


(The document above-referred to 
was marked for identification 
Respondent SIU Exhibit No. 5.) 


BY MR. SCHULMAN: 

Q. Mr. Connor, I think you testified is a member of Local 418, 
right? A. Yes. 

Q. Is that your signature at the bottom? A. Yes. 

Q. And am I reading correctly, "These are the only conversa- 
tions I had with members of either Local 418 or 101 during 1963 re- 
garding Upper Lakes ships so far as I can recall." A. That's right. 

Q. Is that correct? A. That's right. 

Q. Will you read this completely and tell me if anywhere in that 
statement is contained any reference or conversation between you and 
Mr. Connor held around March, 1963, relative to the Detroit LIA meet- 
ing? A. Yes, I read it. 

Q. Is there any mention in that affidavit or any statement about 

any conversation you had with Mr. Connor relative to the Detroit 
meeting? A. No, there is none mentioned. 


** * 

BY MR. SCHULMAN: 

Q. Did you have any conversation with Mr. Flaherty? Do you know 
who Mr. Flaherty is? A. I know Mr. Flaherty very well. 

Q. Who is Mr. Flaherty? A. He's the legal representative of 
Upper Lakes Shipping. 

* * * * * 

BY MR. SCHULMAN: 

Q. Have you seen Mr. Flaherty around the premises of Continental? 
A. Yes. 

Q. Continental premises are closed, or can anybody get into the 
premises? A. Well, in the day we have not a guard to watch everybody 
come in. More or less everybody comes in and can come in. 

Q. Did you ever see Mr. Flaherty engage some of your employees, 
the grain handlers in conversation? A. With our men? 

Q. Yes. A. Directly? 

Q. At your premises, correct? A. I saw him, he was standing 
by when we made a try to load the SHAW, he was standing by. 

Q. When was this? A. This was, that was the day. we had that 
lunchroom meeting. On that day he was standing by at the dock. I think 
he had another lawyer with him from Canada. 

Q. Was that Mr. Geller? A. I guess so. 

Q. Man my height, almost no hair? A. About that. 

Q. Were they present with you about the time some of these 
speeches were made by Mr. Connor or Mr. Mayer in the lunchroom, 
originally with the men? A. I don't think they were in the lunchroom. 
They were not present so far as I know. They were outside; they were 
at the dock; they were at the parking lot; they were at the office. 

Q. You don't recall whether or not you saw Mr. Flaherty speak- 
ing to some of your employees on that date? A. Maybe he talked to 
Mr. Borchert. He talked to me. 

Q. Did he speak to you? A. He talked to me at that time. 


* x 


BY MR. SCHULMAN: 

Q. Also with respect to a man going aboard -- one of your employ- 
ees going aboard the vessel while a vessel is being loaded with grain from 
your elevator, is it not a fact that you normally keep a man on the deck of 
the ship to observe the grain and to be mediator as you call them, he has a 
phone and he handles the flow and gives the direction? A. Direction for 
quality, count, and so forth. 

Q. That's your normal operation? A. Yes. 

Q. In the loading of a vessel? A. Correct. 

Q. And Mr. Toth does that quite frequently? A. He's mostly in 
charge unless he’s on vacation. 

Q. Then you have somebody else, of course? A. Somebody else. 

* * * * * 

REDIRECT EXAMINATION 

BY MR. EHRLICH: 

Q. Now, Mr. Goldschmidt, can a boat be loaded without trimmers ? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: It seems there is already some testimony. 

MR. YOUNGBLOOD: As a matter of fact, Mr. Friedman is the « 
bne that brought it out on cross examination. 

TRIAL EXAMINER: You may answer. 

MR. FRIEDMAN: Mr. Examiner, the testimony of this witness 
was that the boats were always loaded with trimmers. 

What's the materiality, aside-- 

MR. YOUNGBLOOD: We are trying to find out if you can load a 
boat without trimmers. 

MR. FRIEDMAN: Pardon me. I am trying to get a word in. 

MR. YOUNGBLOOD: All right, go ahead, Mr. Friedman. 

MR. FRIEDMAN: The question is not only beyond the scope of 
the proper redirect, but it is hypothetical. Could a boat be loaded 
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without trimmers; this is a hypothetical question. 

The witness has testified, their witness, positively that a boat is 
always loaded with trimmers. 

TRIAL EXAMINER: I thought the question was could it be loaded 
without trimmers. 

MR. EHRLICH: It is, sir. 

MR. FRIEDMAN: That's hypothetical. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: You asked the question in Chicago and I answered 
to that before, Chicago. 

The trimming can be done by anybody that goes aboard like in other 
cities and certain countries I heard they used sailors to do the trimming 
job. 


MR. SCHULMAN: Objection to what he heard. 
THE WITNESS: It is a fact. 
MR. SCHULMAN: Well, let's find that out. 


THE WITNESS: It is a fact it was done in other cities, and for 
this situation, a different situation, it was never done in Chicago, but it 
could be done. The trimming itself has to be done by some persons, 
and in cities like Milwaukee it was done by sailors. 

MR. FRIEDMAN: Objection to any testimony about what was done 
in other cities. 

TRIAL EXAMINER: You may cross examine him later on as to » 
that. 

BY MR. EHRLICH: 

Q. Now, Mr. Goldschmidt, you stated that on occasion, Mr. Toth, 
Nick Toth, one of your employees has gone onboard ships. Have you 
ever, does Mr. Toth always go on a ship, a Lake vessel now, always go 
on a Lake vessel when you are loading? 

MR. SCHULMAN: Objection. The witness’ testimony is that Mr. 
Toth normally goes aboard the ships. 

TRIAL EXAMINER: He is asking now if he always goes aboard. 
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THE WITNESS: He does not at certain times. We request him not 
to go on board which was carried out, and, in fact, Mr. Mayer told him, 
“Nick, if you resent going on board, don't go on board." 

MR. FRIEDMAN: Objection to conversations between Mr. Mayer 
and Toth which are, Mr. Toth is not an agent of either of the parties, and 
it is outside the scope of the redirect. 

TRIAL EXAMINER: The objection is overruled. 

THE WITNESS: I told Nick Toth not to go on board if it would af- 
fect -- if he would have any trouble arising from that situation, so he 
didn't go on board for lengths of time. 

BY MR. EHRLICH: 

Q. And did you load Lake boats without him being on board? A. 
We did. 

MR. FRIEDMAN: Same objection. 

TRIAL EXAMINER: Same ruling. 

THE WITNESS: We loaded Lake boats without having the man 
aboard. 

BY MR. EHRLICH: 

Q. Was that this summer? A. This summer. 

Q. This shipping season. A. This shipping season. 

Q. Now, calling your attention to May 29, 1963, again, you testi- 
fied that there were trimmers at the dock; there were four men at the 
dock? A. Yes. 

Q. Two of whom -- 

MR. FRIEDMAN: Just a minute. This is redirect. 

MR. EHRLICH: You went into the business of the trimmers, 

Mr. Friedman. 

MR. FRIEDMAN: I did not go into the business of trimmers on 
the dock on May 29th. 

MR. YOUNGBLOOD: You went into the trimmers generally on 
cross examination. 

MR. EHRLICH: And the function of the trimmers. 
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MR. YOUNGBLOOD: And the function of the trimmers. 

MR. FRIEDMAN: Mr. Trial Examiner, I think the rules of evidence 
have'got.to:apply to the Board as well as to the other parties. 

Mr. Youngblood knows very well, he wasn't here during the entire 
examination this morning. I guess he had other matters to attend to. 

MR. YOUNGBLOOD: I was here on what I am talking about. I was 
here when I heard you cross examine this witness regarding trimmers. 

MR. FRIEDMAN: Mr. Trial Examiner, the examination I made of 
this witness did not go to that point. I think the record will show that. 

I think the General Counsel is going far beyond the scope. 

MR. SCHULMAN: I join in that objection as well, Mr. London. 

TRIAL EXAMINER: Let him finish. . 

BY MR. EHRLICH: 

Q. Two of whom you previously identified as being Lawrence 
Banks and ‘Tommy O'Connor. 

MR. SCHULMAN: Objection. 

MR. EHRLICH: I haven't finished the question, Mr. Schulman. 

MR. SCHULMAN: Well, you dropped your voice. I beg your 
pardon. ; 

TRIAL EXAMINER: All right, go ahead; finish the question. 

BY MR. EHRLICH: 

Q. Now, did any of those trimmers at that time state to you any- 
thing with relation to their performing any function with relation to the 
SHAW on that date? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: They informed us that they were willing to load 
it after having referred to their lawyer, or their legal counsel. 

MR. SCHULMAN: Objection. I move to strike it out. 

TRIAL EXAMINER: Motion denied. 

BY MR. EHRLICH: 

Q. And do you recall which of them, which of the men stated that 


to you? 
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MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Objection. I want to call your attention to one 
fact, Mr. London. These people, according to what counsel says, are 
members of Local 101, not a respondent to this proceeding, absolutely 
hearsay so far as the parties in this proceeding are concerned, there 
should be a limitation somewhere. 

MR. FRIEDMAN: Is this by any chance duly described testimony? 

MR. YOUNGBLOOD: There was a discussion in your cross exami- 
nation these men would not load the ship because the trimmers would not 
go aboard. 

MR. FRIEDMAN: Is this newly discovered? 

MR. YOUNGBLOOD: It is not new. You objected to it yesterday. 

MR. FRIEDMAN: Mr. Examiner, this is very improper in my 
opinion. It goes far beyond the scope of the proper limits of redirect 
examination. 

TRIAL EXAMINER: All right. Motion denied. 

BY MR. EHRLICH: 

Q. My question to you, Mr. Goldschmidt, is do you recall which 
of these men said this to you? A. I believe both of them mentioned 
it. Larry Banks said he’s willing to go and load the boat and Tommy 
O'Connor said that he talked to his lawyer, and his lawyer felt that with 
the Court Order -- 

MR. FRIEDMAN: Objection to what his lawyer told Tommy O' 
Connor. 

TRIAL EXAMINER: You are telling now what? 

THE WITNESS: Well, that’s what he told me. I wasn't at the 
telephone. 

MR. EHRLICH: He is repeating the conversation. 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: He also told me that he’s willing to load it. 

Then he gave me his reason, and his reason was that he was advised 
by his lawyer. 


BY MR. EHRLICH: 

Q. Now, did this oceur prior to the meeting in the lunchroom that 
day? A. That was prior, yes. 

MR. FRIEDMAN: Now, I move to strike all this testimony about a 
conversation with a man from Local 101 or from the Grain Tiimmers 
Association on the ground that it was, it is entirely hearsay. 

MR. SCHULMAN: I join in that motion. 

TRIAL EXAMINER: Motion denied. 

* * * 

RECROSS EXAMINATION 

BY MR. SCHULMAN: 

Q. Mr. Goldschmidt, you testified that Mr. O'Connor and Mr. 
Banks said they would go aboard the ship. Is it not a fact they thereafter 
told you they would not go aboard? A. Later they told us they wouldn't 
go, later. 

Q. Later they said they had changed their minds? A. Their men 
had changed their minds. 

Q. Their men had changed their minds? A. Yes, sir. 

* * * * 

FURTHER REDIRECT EXAMINATION 

BY MR. EHRLICH: 

Q. Now, in point of time, Mr. Goldschmidt, when Mr. Banks and 
Mr. O'Connor came to you and told you that the men had changed their 
minds and refused to load, was this before or after your men had re- 
fused to load the boat that day? 

MR. SCHULMAN: Objection. 

BY MR. EHRLICH: Your employees? 

MR. SCHULMAN: Objection. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: It was after our men refused, and while they had 
the meeting in the lunchroom. 

MR. EHRLICH: No further questions. 
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EXAMINATION 

BY TRIAL EXAMINER: 

Q. You testified yesterday that when you first saw the original of 
this General Counsel's Exhibit 3 for identification, you had some con- 
yersation with Mr. Connor, is that right? A. When he showed it to me. 

Q. Yes. When he showed it to you. 

Would you mind telling me again as best you can remember exact- 
ly what that conversation was. | 

A. He opened the conversation by bringing in the file or briefcase 
of file and he took out a letter or two and the one I remember was this 
letter, or equivalent of this copy, and he told me that in future Upper 
Lakes Shipping boats will not be able to be loaded at our elevator. And 
I even didn't know the name Upper Lakes Shipping. We only know the 
ships by name, not by companies. So I said, "What's it all about?" 

Then he started explaining to me some of the background of the 
conflict which I, was all new, brand new to me. 

I didn’t know who SIU was, I hardly knew anything about this outfit. 

He said, *Well, there is a conflict between Siu in Canada and this 
particular company, and this Union is asked to support the SIU because 
of its affiliationship with the SIU indirectly or directly," I don't know 
exactly how it was to support their struggie for fair labor practice or 
for fair employment in Canada. 

He was advised that those ships were going to be picketed. Then 
l asked him could I take notes of the name of the ship. I was interested 
to find out what ships were involved, so I could notify our company of 
that fact. 

when I started to take down the first two, three, or four ships, 
Mr. Steinweg came into the office, and I told it to him. 

He talked to Jack Connor and Jack Connor started all over the 
same explanation. And then Mr. Steinweg said, "Well, canI have this 
paper and make a photostatic copy ?"’ 

Mr. Connor said, "No, you could read it, you could make your 
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copy of it, but I couldn't give it out of my hands.” 

And Mr. Steinweg said, "Why not?" 

"Well, "he said, kind of jokingly, I guess, he said, "If I do that they 
would find me next morning in an alley. So, but if you want to take notes 
you can copy this letter and that's it.” That's all of the conversation. 

Q. Well, when the conversation opened and you say he showed the 
original of this -- A. The original? He was showing a duplicated kind 
of letter. It was not hand-signed; it was in its circular. 

Q. Well, I don't quite understand. A. What I referred to, the 
original was -- it was a copy of maybe a few hundred circulars, it was 
not hand-signed, it was printed, somekind of a mechanical process cir- 
cular. 

Q. Well, did he have, just where was it when you first saw it? 

A. In his file or briefcase file. He took it out and he handed it to me. 

Q. And, well, just what did he say about it, just af that point when 

he handed it to you? A. "These are the ships you are not able to be 


loaded at this port, or at this elevator, this elevator," he said. 
TRIAL EXAMINER: All right, that's all for me. Anything further ? 
MR. EHRLICH: Nothing further. 


* * * 


TRIAL EXAMINER: The next witness. 
MR. EHLICH: David Borchert. 


DAVID BORCHERT 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as follows: 

TRIAL EXAMINER: Your full name and address, please? 

MR. FRIEDMAN: Mr. Trial Examiner, with respect to the ques- 
tion that you asked the witness, is it understood that we had an objection 
to that as being beyond the six month statute of limitations, similar to 
the other questions directed to that period? 

TRIAL EXAMINER: Oh, yes, if you made the objection before. 
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MR. FRIEDMAN: It's on the record. 

TRIAL EXAMINER: Yes, it may be so understood. 

THE WITNESS: David Borchert, address, did you say? 4 Sanga- 
mon Court, Park Forest, Dlinois. 


DIRECT EXAMINATION 

BY MR. EHRLICH: 

Q. Now, Mr. Borchert, where are you employed? A. Continental 
Grain Company. 

Q. And how long have you been employed by that company? A. 
Since November of 1959. 

Q. What is your present occupation with them? A. I am assist- 
ant superintendent at their Continental Grain Elevator B. 

Q. And how long have you held that position? A. Since January 
of 1962. 

Q. Now, in the year 1963, Mr. Borchert, have any ships belong- 
ing to Upper Lakes Shipping Ltd. docked at Continental Grain Elevator 
B? A. Yes, the HOWARD L. SHAW. 

Q. If you recall, when did the HOWARD SHAW come in? A. The 
22nd or the 21st of April. 

Q. Now, immediately prior to the HOWARD SHAW coming in, 
were you present when a conversation took place between Mr. Garvey 
and Mr. Goldschmidt? A. Yes, sir. 

Q. Who else was present, if anybody? A. Just Mr. Garvey and 
Mr. Goldschmidt, that’s all . 

Q. If you recall, what was said and by whom in that conversation? 

*x * * * * 

THE WITNESS: Mr. Goldschmidt told Mr. Garvey to expect the 
HOWARD L. SHAW to dock shortly and asked him if he thought the boat 
would be loaded, and Jack, Mr. Garvey replied, "Gunther, we would love 
to load the boat, but we just can’t as long as there aren't trimmers of 
Local 101 aboard." 


BY MR. EHRLICH: 

Q. Did he say anything else to the best of your recollection? 

A. No, sir. 

Q. Now, calling your attention May 21, 1963, was an attempt or 
attempts made to load the HOWARD L. SHAW that day? A. Two. 

Q. When did the first of these take place in point of time, sir, 
approximately, if you recall? A. The order was given to load the boat 
at 8:00 o'clock in the morning. 

Q. Will you tell us what happened when that order was given, how 
it was given, and what happened thereafter? A. Well, I initiated the 
normal procedure for loading any boat. Mr. Garvey came to my office 
as he does every morning and I gave him a written order for the HOW- 
ARD L. SHAW. He accepted it and initiated the procedure within the 
house of putting grain in the shipping bins. 

This was completed, I suppose, by 8:30, quarter of 9:00. At that 
time, Gunther, I think both of us went to the dock and found that the 
spouts were not put aboard the ship, the grain was not being discharged 
into the ship. 

The men on the docks said they were afraid to put the spouts 
aboard the ship. 

We then conducted a poll, so to speak in the head house office of 
the elevator proper. 

BY MR. SCHULMAN: 

Q. Head house? 

THE WITNESS: In the elevator office, we will say. 

BY MR. EHRLICH: 

Q. By that you mean the main house? A. Where the grain is. 

Q. Will you tell us how this poll was conducted? A. Yes, sir. 
Mr. Goldschmidt asked this question of every man. Let me rephrase 
that. 


Mr. Goldschmidt ordered every man to break the seal on shipping 
bin No. 4 and to load the HOWARD L. SHAW. As he asked the question, 
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I wrote down the answer that each man gave to us. 

MR. FRIEDMAN: Pardon me. Could you read that? 

(Last answer read by the Reporter.) 

BY MR. EHRLICH: 

Q. Go ahead, sir. A. That was the procedure. 

Q. I now show you General Counsel's Exhibit 11 for identification, 
and ask you if you have ever seen that before? A. Yes, sir. 

MR. SCHULMAN: That's a rejected exhibit, isn't it? 

MR. EHRLICH: That is correct. 

THE WITNESS: Yes, sir, I have seen it. 

BY MR. EHRLICH: 

Q. What is that? A. This is a copy of this poll. This is nota 
copy; this is the original of the poll. 

Q. Is that your handwriting? A. Yes, sir, it is. 

Q. Is all of that your handwriting? A. All with the exception of 
this little insertion right here which Mr. Goldschmidt made. 

Q. Did you see Mr. Goldschmidt make that insertion? A. Yes, 
I did. 

Q. After that poll was taken, were any further steps taken to load 
the HOWARD L. SHAW at Grain Elevator B that day? A. Yes, sir. 

Q. Will you tell us what those steps were? A. Shortly after 
lunch, or perhaps shortly before lunch; anyway, about mid-day, Mr. 
Goldschmidt, in the presence of the Board of Trade, a member of the 
Board of Trade broke the seal on shipping bin No. 4, and after lunch 
we then ordered the men to load the boat again, as the seal was broken 
on the shipping bin, and they refused. 

Q. Will you tell us how this order was given and what occurred? 
A. The same identical procedure as we followed in the morning. 

Q. Well, would you recite those just for the purpose of the record? 
A. Well, perhaps it wasn't quite the same. We already had the grain 
in the shipping bin from the morning. We simply told Mr. Garvey to 
tell his men on the dock to load the SHAW. We went to the dock and the 
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men on the dock refused to put the spout aboard, even though the seal 
was broken. 

Q. Who was on the dock, if you recall? A. Let me think. At the 
moment I can't remember. 

Q. All right, sir. Then what happened? A. We took another poll, 
this time in the lunchroom. 

Q. Who was present at that time? A. Gunther, Mr. Goldschmidt, 
myself, and either Mr. Garvey or Mr. Novosel was present at all times. 

Q. And how was that poll conducted? A. Much like the first one 
only we changed the statement a bit in that Gunther told them that the 
seal was broken on shipping bin No. 4, and he ordered them to proceed 
to load the HOWARD L. SHAW. 

Q. I show you General Counsel's Exhibit No. 12 for identification 
and ask you if you have ever seen that before. A. Yes, sir. 

Q. What is that? A. This is the original of the second poll which 
we took. 

Q. Whose handwriting is that, if you know? A. Mine. 

Q. I show you the last page of this, being General Counsel's Ex- 
hibit No. 12 for identification, and ask you if you recognize the hand- 
writing there? A. Yes, sir. 

Q. Whose handwriting is it? A. Mr. Goldschmidt. 

Q. Was the HOWARD L. SHAW loaded on May 29th, 1963, at 
Grain Elevator B?. A. No, sir. 

Q. Calling your attention to May 29th-- 

MR. SCHULMAN: You said May 29th. 

MR. EHRLICH: If I said so, I didn't mean to. I meant to say 
May 21st. 

BY MR. EHRLICH: 

Q. Was the HOWARD L. SHAW ever loaded at Grain Elevator 
B, May 21st, 19632 A. No, sir. 

Q. . Now, proceeding to May 29th, 1963 --, A> No, sins’ 

Q. All right, sir. Now on May 29th,: 1963; was an attempt: made 
to load the HOWARD L. SHAW at Grain Elevator BR A. Yes;-sir: . 

Q. Will you tell us what happened on that day? A. Yes, sir. 
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Q. Allright. A. About 1:30 in the afternoon, Mr. Mayer, Julius 
Mayer, brought to the elevator a copy of an injuction. When he arrived 
at the elevator, he asked me to call Mr. Garvey and Mr. Novosel to the 
office. 

Upon their arrival he gave to them for them to read, and after they 
had read it once or twice, I believe, I gave them the order to load the 
HOWARD L. SHAW. 

As Jack had always previously done, he accepted the order. 

Q. By Jack, you mean -- A. Mr. Garvey, and put grain in the 
shipping bins as he was told. 

However, well, since we were doing things other than loading the 
boats, I didn't go to the dock right away, I stayed in the office. 

Gunther either called or came to me and asked me if we had grain 
in the shippers. I told him we did. He then went to the dock and shortly 
thereafter I followed him and found that the men had again refused to 
put the spouts aboard the boat. 

Q. When you arrived at the dock who was there? A. Gunther and 
Nick Toth, George Novosel, Joe Dinas and Mr. Mayer, and I think shortly 
after I got there, I believe Mr. Garvey came on the dock. 

Q. Do you recall anybody else being there at the time? A. Not 
at that time, no, sir. 

Q. Do you recall any trimmers being there at that time? A. Not 
yet. 

Q. All right, What happened at the dock at that time? A. Well, 
since there was nothing happening at the dock at the moment as I could 
see, I started back towards my office. 

On the way back towards my office I met Mr. Lawrence Banks, 
and -- 

Q. Who is Mr. Lawrence Banks, if you know? A. Mr. Lawrence 
Banks is a longshoreman, a trimmer belonging to Local 101, belonging 
to Local 101. 

Q. Go ahead, sir. A. I told him we had grain in the shipper. 
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MR. FRIEDMAN: Objection to conversations with Mr. Lawrence 
Banks. 

MR. SCHULMAN: I join in the objection. 

MR. EHRLICH: Again this is, I don't intend this conversation be- 
tween this witness and Mr. Banks to be binding on either respondent. It 
is foundation and background for matters we will tie in later. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I told him we had grain in our shippers and our 
men were on the dock, and we were waiting for trimmers to go aboard 
the boat. 

He replied that their, meaning Chicago Grain Trimmers Associa- 
tion, stevedoring organization which he belonged to, the lawyer of this 
organization had advised him to load the boat. 

MR. SCHULMAN: Objection. 

MR. EHRLICH: I think he is repeating. 

TRIAL EXAMINER: It may be understood you may have a stand- 
ing objection. 

BY MR. EHRLICH: 

Q. Go ahead, sir. A. And that he thought that they would, and so 
I asked him to get the rest of his menwho were in the parking lot. We 
were in the parking lot at the time with two more trimmers of the same 
organization, plus Tommy O'Connor, who is about the same capacity as 
Lawrence Banks. 

He did, and the four of us went back to the dock whereupon they 
announced that they were planning to go aboard the boat and loading it. 

Q. Who made this announcement? A. Banks. 

Q. And who did he announce it to? <A. Well, I believe -- 

Q. Who was there? A. Nick Toth, who was our dock foreman, 
and who was usually in charge of the dock, Mr. Mayer was out there; in 
fact, I believe we met Mr. Mayer going back through the elevator and 
he accompanied us to the dock, Mr. Mayer, Mr. Goldschmidt, Nick Toth; 
I don't remember whether Jack Garvey was there or not, George Novosel, 
and Joe Dinas, as I recall. 
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Q. All right, sir; then what happened? <A. Well, then men then 
refused, because they were -- well, really, they asked to talk it over. 

Q. Who asked? 

A. Nick asked to talk it over, as I recall. In fact, he asked to go 
call his lawyer. I said "Okay". About the time he was leaving the dock, 
Jack Connor came to the dock, and since Jack is president of the Local, 
they asked him for his advice. 

Q. Who asked? A. Nick. 

Q. Then what happened? 

TRIAL EXAMINER: I didn't get that. 

THE WITNESS: Mr. Toth. 

BY MR. EHRLICH: 

Q. Would you turn around and direct your answer to the Trial 
Examiner, please. Go ahead, sir. 

I didn’t mean to interrupt your answer. A. He told him -- well, 
I really don't know what he told them, but they congregated in a group, 
and while we were waiting for them to come to some conclusion, the 
Federal Marshal came with the original of this Court Order and served 
Mr. Jack Connor and those, the men that were on the dock, and it be- 
came necessary to get everyone in the house, in the elevator to the dock 
so they could be served. 

So I started running around looking for the men at that time. 
About the time we had them all on the dock, it had been decided that 
everyone was to go to the lunchroom where Mr. Connor was to read 
this Court Order to the men, so we all went to the lunchroom, meaning 
the men and Mr. Connor, and the Marshal and Mr. Goldschmidt and Mr. 
Mayer, and myself. 

I think that was it. In the lunchroom, Mr. Connor proceeded to 
read the Court Order to the men with the exception of the final para- 
graph which the Marshal noted that he had forgotten to read, so the 
Marshal proceeded to read the final paragraph. 

Mr. Mayer also made some remarks concerning the severity of 
the situation, how important it was that they load the boat, how much it 
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meant to Continental Grain Company to get the boat loaded. 

After a short time, someone, I really don't know who, made the sug- 
gestion that maybe the men would like to think it over without management, 
so to speak, being present. 

So the Marshal, Mr. Connor, and myself, went out one door, and I 
believe Mr. Goldschmidt and Mr. Mayer went out an opposing door, and 
after we got out the door, Mr. Connor, Mr. Connor followed us out. 

Really, he wasn't with us at the same moment. He was momentarily 
late, and when he came out he made the suggestion that he thought the men 
were going to take a vote as to what to do. 

The Marshal replied that they had better not take a vote, or they will 
certainly be in trouble, so Mr. Connor went back in. 

I don't know what he said. He went back in to confer with the men, to 
talk with his men. 

During the interim, we all more or less just stood around out in the 
parking lot for five or ten minutes, a period during which Mr. Banks and 
Tommy O'Connor, I believe came to us and told us that his men had gone 
to some one of the other elevators in Chicago and talked to Paul Janich, 
and had since decided they would not load the SHAW. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: To what he told Janich. 

MR. EHRLICH: He's reciting what Mr. Banks and Mr. O'Connor 
told him in the parking lot. 

BY TRIAL EXAMINER: 

Q. Who was it told you this? A. Mr. Banks and Mr. O'Connor. 

MR. SCHULMAN: Mr. Banks and Mr. O'Connor. If I recall his 
testimony he said that the men told him that they had in turn had spoken 
to someone else. We are somewhere out to left field. 

TRIAL EXAMINER: It is a conversation that he had with Mr. Con- 
nor -- I mean O'Connor, that he's relating, O'Connor and Banks that he's 
relating. 

MR. SCHULMAN: O'Connor, not Connor. 
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MR. EHRLICH: Again, in relation to this conversation, this con- 
versation is not being placed in evidence to bind either respondent. 
This is, again, a basis for foundation and testimony will be tied up, 
and tied up very shortly. 

MR. SCHULMAN: I just want to make it very clear in the light 
of what you stated, there is a Mr. Connor, and a Mr. O'Connor. 

There is a distinction. 

TRIAL EXAMINER: I understand that. 

MR. EHRLICH: Let me clarify this for the record. There are 
two Mr. Banks in this case. One is Mr. Clarence Banks -- Lawrence 
Banks, 2 grain trimmer, and a member of 101 of the Trimmers, and 
that is the gentleman he's testifying to, and there is a Mr. O'Connor, 
Tommy O'Connor. I believe this is what Mr. Schulman just testified 
as distinguished from Mr. Jack Connor. 

TRIAL EXAMINER: All right. 

BY MR. EHRLICH: 

Q. Go ahead, sir. A. Mr. Lawrence Banks and Mr. Tommy O' 
Connor, as I said,told us their men had seen Paul Janich, and decided 
they would not load the Shaw. 

Q. All right, sir. 

Was this while the meeting was going on in the lunchroom? A. 
The meeting was in order. 

Q. Then what happened? A. Shortly the meeting broke up and 
Jack Connor came to us and said that the men had decided not to load 
the SHAW, and about the same time Mr. Garvey was in the group, too, 
and he learned that the trimmers were not going to load the boat, and 

he said, "I thought you told me that they would load the boat." 

And I had to explain to him that they had at one time said that 
they would load the boat, and had since changed their minds. 

Q. This conversation you are testifying to now between yourself 
and Mr. Garvey took place after the meeting in the lunchroom? A. 
Yes, sir. 
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Q. Now, was the HOWARD L. SHAW loaded from Grain Elevator 
B on May 29, 1963? A. No, sir. 

Q. Now, calling your attention, Mr. Borchert, to June 17, 1963, 
did you make an attempt to load the HOWARD L. SHAW at Grain Elevator 
B that day? A. Yes, sir. 

Q. Tell us what happened that day? A. The Federal Marshal plus 
a man from the Chicago Labor Detail came to the plant about 7:15. 

MR. SCHULMAN: Is that the Chicago Labor Detail? 

MR. FRIEDMAN: Was that a policeman? 

THE WITNESS: Some sort of a policeman, yes, and distributed to 
our men, as they came to work an injunction of some sort. The men had 
all received this injunction before 8:00 or at the start of worktime. 

I then issued an order to load the SHAW just as we had done before, 

and we went through this self-same procedure again, grain in the 
shippers and the men refused to put the spouts aboard the boat. 

Q. Was the HOWARD L. SHAW loaded at Grain Elevator B on June 
17th, 1963? A. It was not. 

Q. Now, calling your attention to June 20, 1963, did you make any 
attempt to load the HOWARD L. SHAW that day? 

MR. FRIEDMAN: Objection on the grounds that it is after the date 
of the complaint. 

TRIAL EXAMINER: Same ruling; objection overruled. 

THE WITNESS: Yes, sir. 

BY MR. EHRLICH: 

Q. Will you tell us what happened that day? A. Mr. Mayer came 
to the plant at about 10:00 o'clock in the er sarge eee men 
all be assembled in the lunchroom. 

Once they were assembled, Mr. Mayer, Mr. Goldschmidt and my- 
self went to the lunchroom where I read them a prepared statement pri- 
marily taken from the contents of a statement that Judge Parsons had 
given while we were in Court. 

MR. EHRLICH: I ask to have this marked as General Counsel's 
Exhibit No. 13. 
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(The document above-referred to was 
marked General Counsel's Exhibit No. 
18 for identification.) 


BY MR. EHRLICH: 

Q. I show you General Counsel's Exhibit No. 13 for identification 
and ask you if you have ever seen that before, sir, seen that, or a copy 
of it? A. Yes. 

Q. What is that, please? A. This is the statement that I read 
to the men on June 20, 1963. 

MR. FRIEDMAN: Are you offering this? 

MR. EHRLICH: Yes, I now offer in evidence as Exhibit No. 13. 

MR. FRIEDMAN: Mr. Examiner, I have no objection to the docu- 
ment, as to its being presented as being what the gentleman actually 
read to the men; I have no objection as to authenticity, only to relevancy 
and materiality. 

MR. SCHULMAN: That's right. I contend that it is wholly imma- 
terial and irrelevant. 

TRIAL EXAMINER: What is the purpose of this, now? 

MR. EHRLICH: It represents, as the witness has testified the 
statement which he read to the men in his efforts to load the HOWARD 
L. SHAW on the 20th. 

TRIAL EXAMINER: I didn't read the last page before this. 

It may be received. 


(The document above-referred to, 
heretofore marked General Counsel's 
Exhibit No. 13 was received in evidence.) 


BY MR EHRLICH: 

Q. I refer you to the last page of General Counsel's Exhibit No. 
13 in evidence, and ask you if there are any names contained thereon? 
A. Yes, sir. 

Q. What names? A. Bill Durkin, Irv Ellick, and John Barron. 

Q. Now, did you call, did you ask all the men to load that day? 
A. Yes, sir. 

Q. Tell us the way in which all the men were asked. A. The 
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normal procedure for loading any boat requires three men to be on the 
dock; two to operate the spout, and an additional man that is deputy 
weighman, bonded, and he’s responsible to see that the grain goes in the 
proper place and not in the river. 

We asked the men in groups of three in such a manner that there 
would be one of these deputy weighmen, plus two men capable of opera- 
ting the spout. 

So they were all asked in groups of three, and the last one, I be- 
lieve, had four. 

Q. And these three names -- A. Those were the first three 
men we asked. Had they accepted, they would have been the logical men 
to be on the dock. 

Q. Was the HOWARD L. SHAW ever loaded at Grain Elevator B 
on June 20, 1963? A. No, sir. 

Q. Referring you back to General Counsel's Exhibit 12 for identi- 
fication, after you made the notations on there that you have already testi- 
fied to, did you show that to anybody at that time, at the time you made 
the notations? A. Yes. After writing the answers of the men, I showed 
it to the man and asked him if that's what he said. 

Q. Toeach man? A. Yes. 

Q. And-- A. To know, and they all agreed that I had written 
what they had said. 

MR. EHRLICH: I now re-offer in evidence General Counsel's Ex- 
hibit No. 11 for identification, and General Counsel's Exhibit No. 12 for 
identification. 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

MR. SCHULMAN: Same objection. 

TRIAL EXAMINER: Well, I might say the reason I rejected them 
before, and I, at the present time don't have any reason to change my 
ruling is that I think that the best testimony of what was said by these 
men in response to demands made upon them is the testimony of the 
men who was right there and heard them. 
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Now, there is no showing me there as to why that testimony 


wasn't forthcoming from the lips of the witness. Now, on what theory 
do you expect me to receive these exhibits. 

MR. EHRLICH: Just that this was a record made contempbraneously 
with the Act, and as such, can be admitted as part of the res gestae memo- 
randum of recollection. 

I think it may be accepted as such. 

TRIAL EXAMINER: My understanding of the rule is that memoran- 
dum of recollection is admissible only if the witness testified that he 
doesn't remember what was Said at that time. 

But here these events are not so far off, and so far, there is no 
showing that the man didn’t remember what the answer of the witness says 
was. I don't recall any effort made to establish that testimony. You just 
offered the exhibits in evidence. 

On that showing, I adhere to the ruling. 

* * * 

CROSS EXAMINATION 

BY MR. FRIEDMAN: 

Q. Mr. Borchert, you testified, did you not, about some efforts 
made to load the SHAW on May 29th? A. Yes, sir. 

Q. And you testified, did you not, that you had a conversation with 
Garvey concerning the loading of the boat? A. Yes, sir. 

Q. And that, did Garvey, at that time, tell you that he was refusing 
to load the boat? A. After reading the injunction, I gave him the order 
to load the boat, he accepted it, and did not say he would refuse to load 

the boat, Later on, out on the dock, as I recall, he refused to load 
the boat, yes. 

Q. And did he, do you recall what he said to you? A. ¥es, I do. 

Q. What did he say? A. He said he refused to load the boat as 
an individual because of fear of violence. 

Q. As an individual? A. He did. 

Q. On that occasion, is that the occasion when you say you had 
given 
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given Garvey a written order to load, and he had then taken the steps to 
have the bins filled with grain? A. Yes, this was. 

Q. Previous to this conversation? A. He had done the prepara- 
tory work previous to the conversation, yes. 

Q. Now, that same day there was a meeting in the lunchroom, is 
that correct? A. Yes. 

Q. And that was a meeting at which an injuction order was read 
to the men? A. Yes, sir. 

Q. By Connor and by the Marshal? A. Yes, sir. 

Q. Now, isn't it a fact that Mr. Goldschmidt and Mr. Mayer spoke 

to the men after the injunction was read? A. Yes, sir. 

Q. And isn't it a fact that at that point it was Mr. Goldschmidt that 
perhaps the men wanted to have time to think it over, or words to that 
effect? A. It might have been, but I can't remember for sure who said 
it. 

MR. FRIEDMAN: Will you mark this? 

TRIAL EXAMINER: What is the date, Mr. Friedman? 

MR. FRIEDMAN: This is a statement dated June 3rd, 1963, which 
was furnished to us by the General Counsel. 


(The document above-referred to was 
marked Respondent Local 418 Exhibit 
No. 4 for identification.) 


BY MR. FRIEDMAN: 

Q. Is that your signature, Mr. Borchert? A. Yes, sir. 

Q. Is that the statement that you furnished over your signature? 
A. Yes, sir. 

Q. I will ask you to look at the page 3, midway down the first 


paragraph. Would you read that to yourself, please? 

Does that serve to refresh your recollection as to what happened 
on that afternoon, Mr. Borchert; does that help you to remember what 
happened that afternoon any better than you previously remember it? 
A. If I said it then, it must be true, but as of right now I can't rem- 
member. 
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Q. To the best of your recollection, is it correct that Mr. Gold- 
schmidt suggested that the men wanted to think it over. A. All right. 
Q. At that time? A. Yes. 
Q. Now, after this statement by Mr. Goldschmidt, you left the 
meeting, did you not? A. Yes, sir. 
Also Mr. Mayer? A. Yes, sir. 
And the Marshal? A. Yes, sir. 
And Jack Connor? A. Well, as I said before, he momentarily 


Q. Momentarily a second or two? A. A few seconds, yes, sir. 

Q. And then on the way out, Mr. Connor said something about the 
men, he thinks the men are going to vote on it? A. That's right. 

Q. And the Marshal said what? A. They better, something to 
this effect, "They better not vote on it, or they will be in trouble.” 

Q. Then what happened? A. Mr. Connor went back into the lunch- 

room. 

Q. And how long was he gone, to the best of your knowledge ? 
A. The next time I saw Mr. Connor, as I recall, was at the door on 
the opposite side of the lunchroom, he and Mr. Garvey. I don't know 
whether they came out together, or whether they met, and Mr. Connor 
subsequently told us that the men had decided hot to load the boat. 

Q. About how long after you had left the lunchroom was this 
occasion when you next saw Mr. Connor? A. Five or ten minutes. 

Q. Mr. Borchert, I will ask you again to look at that same para- 
graph, on page 3 of your affidavit, and will you read that paragraph to 
yourself, please. 

Does that serve to refresh your recollection as to how long it 
‘was after Connor left after this statement of the Marshal before he 
returned? A. Yes. It does. He came back out the same door. 

Q. And isn’t it correct that he came out almost immediately ? 
A. He must have, yes. 

MR. FRIEDMAN: I have no further questions. 


BY MR. SCHULMAN: 

Q. Mr. Borchert, is that the way you pronounce your name? 
A. Borchert. 

Q. Mr. Borchert, I am showing you now General Counsel's Ex- 
hibit 6 and General Counsel's Exhibit 7, which are photographs. 

Now, there was some testimony had yesterday in the loading opera- 
tion, some men standing on the platform near the spouts. A. Yes, sir. 

Q. Now, I am showing you General Counsel's Exhibit 6, and will 
you show me where these platforms are? A. (points.) 

Q. These are platforms which are alongside the elevator. It looks 
like some equipment attached to it, some cables and some other rig 
there? A. That's right. 

Q. You say that man stands on that? A. Yes, sir, he does. 

Q. He's one of 418's men? A. Yes, sir. 

Q. And one of your employees? A. Yes, sir. 

Q. When that spout is aboard the ship, is it adjacent to him, or 
does he control that spout standing on the platform? A. The man con- 
trols the spout. 

Q. Yes, I see. In other words, this man stands on that platform, 
a 418 man is the individual who controls that spout in the operation of 
the loading, loading operation? A. He pushes the button that raises 
and lowers the spout. 

Q. I see. So that in the normal operation of the loading of this 
vessel, it is this individual who handles that button who determines how 

high the spout should be put to raise it over to the left or right, 
whatever is required to get the flow of the grain into the hold of the ship? 
A. Well, the trimmers, the stevedores tell him whether they want the 
spout lowered or raised or sleeved in or sleeved out. He simply per- 
forms the function that they ask for. 

Q. I see. 

But the fellow controls the appliance to load the vessel? A. That's 
right, he pushes the button. 
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Q. He would be the same individual as an analogy, if there was 
a big crane on the dock and the piece of equipment was being trans- 
ported by the crane into the hold of the vessel -- 

* * * 

BY MR. SCHULMAN: 

Q. And that the crane operator would be the same individual in 
the analogy I gave you who would be controlling the crane in some 
fashion as the loading of this equipment into the hold of a vessel, he 
would be analogous to the man standing here; standing here controlling 
the button, am I correct? A. I would say so, yes. 

Q. And, of course, the stevedores on the ship, like the grain 
trimmers would tell the crane operator where to put it, where they 
want it, would that be correct? A. Yes, sir. 

Q. Isee. Of course, you normally have a man on the dock -- 
of course, you normally have a man on the dock who has that telephone 
arrangement who is in communication with the house -- it’s a normal 
situation? A. We have had a man on the boat and we have loaded with- 
out the man. 

Q. I asked what the normal situation is. A. Normally? 

Q. Yes. A. There is a man on the boat. 

Q. I understand. 

Now, pointing to General Counsel's Exhibit No. 7, and again, with 
reference to that platform, I think this makes it even a little clearer, 
is this the platform here? A. Yes, sir. 

Q. Where there are two metal extensions coming out from the 
elevator and there is a metal platform, or openplatform? A. Yes, 
sir. 


Q. That is the platform we are talking about? A. Yes, sir. 

Q. And that is the three-man operation somebody testified you 
said you ordered three men out to load? A. Usually two men. 
Usually we use two spouts. 


Q. One man for each spout? A. Yes. 
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Q. And the third man goes where, the third man of the team? 
A. Either on the dock or on the boat. 

* * * 

BY MR. SCHULMAN: 

Q. Sir, do you know Mr. Flaherty, the gentleman sitting at the 
end there? A. Yes, sir. 

Q. You have seen him in and about the premises of Continental ? 

A. Yes, sir. 

Q. You had conversations with him in connection with the loading 
of the HOWARD SHAW? A. Yes, sir. 

Q. Will you tell us what those conversations were 2 

MR. EHRLICH: Objection, your Honor. 


* * ok * 


MR. SCHULMAN: I will then make my offer of proof. 

If we were permitted to ask this witness questions as to conversa- 
tions had with Mr. Flaherty, we believe we would be, elicit from this 
witness answers which would establish in part that Continental and Upper 
Lakes weee for the purposes of parlance of Labor Board and decision on 
the Labor Board as affirmed by the Court, there would be a joint venture 
or an ally and they would not be neutral, but would be primary within the 
meaning of the statute, that the activities engaged in between these two 
companies constitutes for the purpose of applicable or a Joint (i) venture 
with appropriate controls in management, with a primary, and ultimate 
primary dispute. 

That is my offer of proof. 

MR. EHRLICH: I object to the offer of proof. 

TRIAL EXAMINER: Sustained. 

* * hi 

REDIRECT EXAMINATION” 
BY MR. EHRLICH: 
Q. Mr. Borchert, I show you General Counsel's Exhibit 6, and 


ask you what position the spouts are in? 
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MR. SCHULMAN: I object to the question. This picture speaks 
for itself. It is up and down. 

BY MR. EHRLICH: 

Q. Relative to the load. A. They are at rest against the side 
of the elevator. 

Q. Can a ship be loaded when the spouts are in this position? 
A. No, sir. 

Q. Now, the platform that you indicated before -- A. Yes, sir. 

Q. -- are these the platforms? A. Yes, sir. 

Q. And you testified that a man standing on that platform, 418 
employee, he’s your employee, controls certain mechanisms? A. Yes, 
sir. 


Q. Now, a man standing on that platform controlling the mechan- 
isms at his disposal, can he place one of those spouts over the hold of 
a ship by himself? A. No, sir. 

Q. And when a spout is overboard a ship in a load position,when 


@ spout is overboard a ship in a load position, is that spout affixed to 
the ship? A. In this respect, it has ropes on the end of it. 

= m = * * 

THE WITNESS: And these ropes sometimes are secured to the 
ship in order to keep the spouts from blowing in the wind, but the spout 
itself is not attached to the ship. 

BY MR. EHRLICH: 

Q. Now, is it testified that the man, your employee on the plat- 
form -- 

MR. SCHULMAN: Just amoment, please. I would like to observe 
counsel as he is pointing. 

MR. EHRLICH: I beg your pardon. I am pointing to General 
Counsel's Exhibit 7. 

MR. SCHULMAN: I would like to see where. 

MR. EHRLICH: I am pointing right here to where the arrow 

indicates the platform. 
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MR. SCHULMAN: I will stand alongside of him. 

BY MR. EHRLICH: 

Q. Now, can you see the platform where you have testified that 
your employees stand? A. Yes, sir. 

Q. Controlling certain mechanisms. You have testified that he, 
himself, cannot place one of these spouts overboard ship in a loading 
position? A. No, sir. 

Q. Is that correct? A. Yes, sir. 

Q. What has to be done to place the spout overboard ship in a 
load position over the hold? A. The ropes that I spoke of before 
are thrown from the dock onto the boat, and normally trimmers on 
the boat then swing the spout, and all this heavy mechanism around so 
that the spout is over one of these hatches. 

Q. Can the man on the platform control the spout in a horizontal 
fashion? A. No, sir. 

Q. Can he control it in a vertical fashion? A. Yes, sir. 

Q. Now, when the spout is over the ship, over a hold in the ship, 
can this man move the spout from hold to hold? 

TRIAL EXAMINER: Who is this man? 

BY MR. EHRLICH: 

Q. The man on the platform. I beg your pardon. Could your 


employee on the platform, could he move the spout from hold to hold? 
A. No, sir. 

Q. Who does move the spout from hold to hold? A. The trim- 
mers. 

Q. How do they move it from hold to hold? A. By pulling on 
the ropes. 


* *x 


RECROSS EXAMINATION 
BY MR. SCHULMAN: 
Q. Sir, in response to Mr. Ehrlich's question, you said that 
the man on this platform could not move the spout horizontally. 
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A. The man on this platform cannot move this spout from this 
position over the boat. He can simply raise -- he pushes a button, an 
electric motor running a drum turns a cable, the cable pulls this spout 
up out of a cradle, you see this mechanism that the spout is laying in, 
that’s a cradle. He raises the spout out of the cradle and the spout 
simply -- that’s all it does. 

Q. He can raise or lower the spout? A. He raises the spout 
and lowers the spout or telescopes it. You see, there is one spout in- 
side of another spout. 

Q. That's right, extends the spout, you mean? A. He can extend, 
retract, raise, or lower, but he cannot, in any way, control the spout as 
to -- 

Q. He cannot move it horizontally, that's what you mean? A. 
He cannot move it left or right at all. 


x =x *x 


JOHN GARVEY 
was called as a witness by and on behalf of the General Counsel, and, 
having been first duly sworn, was examined and testified as follows: 
BY TRIAL EXAMINER: 
Q. Take that chair and give us your full name and address, 
please. A. John Garvey, 11214 Saint Louis, Chicago. 


DIRECT EXAMINATION 


BY MR. YOUNGBLOOD: 

Q. Mr. Garvey, by whom are you employed? A. Continental 
Grain Company. 

Q. In what capacity.? A. Iam a general foreman at the Contin- 
ental B. 

Q. General foreman? A. Yes, sir. 

Q. Do you have any authority to hire andfire? A. No, sir. 

Q. Do you have any authority to recommend the discharge of 


employees? A. I would do 80, yes. 
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Q. You would recommend. Are your recommendations effective ? 


A. I wouldn't know. I haven't had the -- 
Q. You never had any opportunity to? A. Ihave had no trouble, 


ho. 

Q. Let me ask you this, are you a member of 418? A. Iam, sir. 

Q. Are you an officer of 418? A. Iama trustee. It may be an 
officer. I don't know. I am a trustee. 

Q. Are you familiar with the constitution and by-laws of 418? 
A. Yes, sir. 

Q. Are you familiar with Article III, Section 1? A. I would have 
to look at it,sir. Yes, sir. 

Q. Now, do you think that you are an officer? 

MR. FRIEDMAN: Objection. 

BY MR. YOUNGBLOOD: 

Q. Are you an officer of 418? 

MR. FRIEDMAN: Same objection, calling for a conclusion. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: According to that contract I would believe I 

would be. 

MR. YOUNGBLOOD: Your Honor, I would like to call this wit- 
ness under Rule 43(b). 

MR. FRIEDMAN: Objection to this witness being called under 
Rule 438(b), because the Statute does not permit a person merely on a 

showing that he has some kind of a title such as officer of a lo- 
cal union, and I would ask Counsel to state where in the Statute under 
43(b) it says that a man who is a trustee of a local union may be called 
as an adverse witness under 43(b). 

MR. YOUNGBLOOD: Mr. Friedman, you are as familiar with 
the federal rules as I am. 

MR. FRIEDMAN: No, I am not. 

MR. YOUNGBLOOD: Obviously, the federal rules were not 
drafted to cover trustees, they were drafted to cover officers. 
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MR. FRIEDMAN: Let's have the rule. 

TRIAL EXAMINER: I've got it. I am acquainted with the rule. 

MR. YOUNGBLOOD: An officer may be called under 43(b). 

MR. FRIEDMAN: An officer of what? 

MR. YOUNGBLOOD: Called as an adverse party an officer, di- 
rector, or . . . agent of a public or private corporation, or partnership, 
or association. This is an association,an unincorporated association, 
is it not? 

MR. FRIEDMAN: I don't know. It’s your case. 

Mr. Examiner, I submit that there is no basis for calling this wit- 
ness under 43(b) and I would like to ask the witness just one or two ques- 
tions. 

TRIAL EXAMINER: Go ahead. 

BY MR. FRIEDMAN: 

Q. Mr. Garvey, you are a trustee of Local 418? A. Yes, sir. 

Q. When did you become a trustee? A. The lattér part of 
September, 1962. 

Q. Prior to that, you had no position in the local? A. No, sir. 

Q. What are your duties as a trustee of the local? A. To audit 
the books every quarter, audit the union books. 

Q. Andit the union books every quarter? A. Yes, sir. 

Q. Are there other trustees besides you? A. There are three 
in al. 

Q. Is this done by you and the other two trustees? A. And also 
the business agent and secretary-treasurer. 

Q. Andis this the only duties, are these the only duties you have ? 
A. Yes, sir. 

MR. FRIEDMAN: Mr. Examiner, I would submit that if something 
were involved here that has to do with the books of the local, we might 
have a different situation, but I don't think this proceeding involves the 
books of the local. Under these circumstances I submit that there is 
no foundation for 43(b) and that if Counsel wants to call this witness 
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adversely let him lay a proper foundation. 

TRIAL EXAMINER: I think the witness does qualify under the 
rule. You may proceed. 

MR. FRIEDMAN: I have a standing objection to any examination 
of this witness which -- well, I guess I will have to object to each ques- 
tion. 

TRIAL EXAMINER: Well, it may be -- 

MR. FRIEDMAN: Leading and suggestive. 

TRIAL EXAMINER: I understand you have objected to examining 
him as an adverse witness under the rule. 

MR. FRIEDMAN: Yes. 

MR. SCHULMAN: I wish to join in that objection. 

TRIAL EXAMINER: All right. It may be noted. 

MR. FRIEDMAN: One other question. Is it understood that you 
are calling him as an adverse witness with respect to Respondent 418? 

MR. YOUNGBLOOD: I am calling him under 43(b) for whatever 
testimony we may elicit from him. 

MR, FRIEDMAN: Don't keep us -- 

MR. YOUNGBLOOD: I am not telling you in advance if it binding. 

MR. FRIEDMAN: Don't keep us in suspense. Are you contending 
his testimony will be binding on SIU to some degree ? 

MR. YOUNGBLOOD: Let's seeifirst. 

TRIAL EXAMINER: He is only an officer of 418. There is no 
claim he is an officer of SIU. 

MR. SCHULMAN: He is no adverse witness as far as SIU. I 
mean General Counsel is not putting him on as an adverse witness so 
far as the SIU is concerned. 

TRIAL EXAMINER: I think that is probably correct. Yes. Go 
ahead. 

BY MR. YOUNGBLOOD: 

Q. Mr. Garvey, do you remember in February of this year attend- 
ing a meeting in Detroit? A. Yes, sir. 
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Q. Would you tell us what type of a meeting that was? A. It was 
an ILA convention of the Great Lakes District. 

Q. And you attended? A. Yes, sir. 

Q. Who attended along with you from Local 418? A. Mr. Jack 
Connor and also Mr. George Novosel. 

Q. Were you delegate to that union convention? A. Yes, sir. 

Q. Did you attend all meetings? A. I would say most of them, sir. 

x = * * * 

BY MR. YOUNGBLOOD: 

Q. You attended the convention, Mr. Garvey? A. Yes, sir. 

Q. How many days did it last? A. I arrived Thursday night and 
IT left Saturday night. 

Q. Were you there through its: entire proceeding while it was in 
force? A. Most of it. 

Q. Most of it? A. Yes. 

Q. Do you know a man by the name of Mr. Hal Banks? A. I don't 
know him, no sir. 

Q. You don't know him personally? A. No, sir. 

Q. Did you hear him speak at the convention? A. I did, sir. 

= x * * * 

BY MR. YOUNGBLOOD: 

Q. Mr. Garvey, did you hear Mr. Banks speak at that meeting? 

A. I did, sir. 

Q. Do you recall what he said to the convention? A. I do not re- 
call the speech. I know he talked about his union. 

Q. Talked about his union? A. Yes, and the benefits. 

Q. Did he talk about the Upper Lakes Shipping Company? A. I 
don’t--- 

MR. FRIEDMAN: I object to the leading questions. 

TRIAL EXAMINER: Did you answer? 

THE WITNESS: No, sir, I didn’t. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I don’t remember him talking about Upper Lakes. 


BY MR. YOUNGBLOOD: 

Q. You don't recall that? A. No, sir. 

Q. Do you recall a resolution being passed at that convention? 

A. Ido, sir. 

Q. What was the nature of that resolution? A, After his speech, 
I don't know who got up, but somebody got up and asked for support of the 
STU. 

Q. And in support of what did they say? A. Just support of the 
SIU. 

Q. Now, was there a resolution passed? A. I don't know if there 

was a resolution or not. 

Q. Was there a vote taken? A. It was just a standing ayes. 

Q. Standing what,? A. Aye. 

Q. Everybody agreed? A. Idon't know. It was a standing aye. 

I mean it was -- 

MR, FRIEDMAN: I move to have the testimony as to what the peo- 
ple who were delegates to the convention did stricken, because obviously 
they are not in a condition to constitute, make an appeal on behalf of the 
SIU. 

TRIAL EXAMINER: I don't quite understand you, Mr. Friedman. 

MR, FRIEDMAN: He is, General Counsel said he is trying to prove 
some kind of an inducement by Banks. How is it relevant to show what - 


kind of a resolution was passed by the convention itself? They are not 


a respondent in this case. 

TRIAL EXAMINER: I assume his theory is that Mr. Banks acted 
in accordance with the resolution that was passed. 

MR, YOUNGBLOOD: Our theory is that Mr. Banks asked for sup- 
port and this was an ILA convention, not an SIU convention, and Local 
418 had delegates and these people were there. This is an inducement 
of these people. 

Q. There was a resolution passed? 

MR. FRIEDMAN: I object to the resolution? 
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TRIAL EXAMINER: He may answer. 

THE WITNESS: I do not know if it was a resolution. I mean, after 
his speech someone said, asked for support of the SIU, which an aye vote 
was taken. That is all. 

BY MR. YOUNGBLOOD: 

Q. Do you recall testifying before Judge Parsons? A. Ido, sir. 

Q. Do you recall testifying there was a resolution passed? A, 

I do not know if I said a resolution. It may have been a resolution, but 
I don't know, sir. 

Q. Do you recall testifying there was a floor vote taken? A. Yes, 
by afloor vote. I mean an aye, sir. 

Q. You mean a voice vote? A. Yes, sir. 


Q. And the voice vote was an aye vote in favor of the support of 
a resolution in support of the SIU? 

MR. SCHULMAN: Object to the leading questions. 

TRIAL EXAMINER: Also this is a 43(b) witness. 


MR. SCHULMAN: Not 43(b) for me. 
* TRIAL EXAMINER: I know, but -- 
MR. SCHULMAN: I think you have to draw the dychotomy. He is 
seeking to show inducement by the SIU. 
TRIAL EXAMINER: I understand, but the man is here testifying 
456 but he can’t be asked the same question twice, once as it may af- 
fect you and once as it may affect the other union. 
MR. SCHULMAN: He is asking him a question as it affects me 
and me alone. 
MR. YOUNGBLOOD: I will withdraw the question and rephrase it, 
MR. SCHULMAN: Go ahead. 
BY MR. YOUNGBLOOD: 
Q. There was a resolution passed? 
MR. SCHULMAN: Objection again. 
BY MR. YOUNGBLOOD: 
Q. Was there a resolution passed? A. I don't know whether it 
was a resolution or not, sir. 
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Q. You stated someone from the floor got up and stated to the con- 
vention, "Give our support to the SIU"? A. Correct. 

Q. That's correct? A, I believe it is correct, yes, sir. 

Q. That there was a floor voice vote on that? A, Yes. 

Q. And the ayes had it? A. Yes, sir. 

Q. Was Mr. Jack Connor present with you at that convention? A, 
Yes, sir. 

Q. Did Mr. Connor vote? A. He may have been there at the time. 

Q. Did you vote? A. I was there, yes, sir. 

Q. Did you vote? 

MR, FRIEDMAN: Objection. It is immaterial. 

MR. YOUNGBLOOD: It is material. This man is an officer of 418. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I may have said yes. It was like I say, a voice vote. 

BY MR. YOUNGBLOOD: . 

Q. You didn't say no, did you? A, There was no vote taken sir. 

Q. The ayes had it? A. That is correct. 

Q. But you don't recall what the support of the SIU -- what regard 
that was with Upper Lake Shipping or in regard with some other matters. 

MR. FRIEDMAN: Object to the leading question. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I do not remember Upper Lakes being mentioned, 

BY MR. YOUNGBLOOD: 

Q. How many people were at this convention? A. I would say in 
the vicinity of 200, 250. 

Q. Do you recall anything at all with regard to other than Mr. Banks 
asking for support of the SIU? Do you recall anything else he said? 

MR. SCHULMAN: Objection. 

MR. FRIEDMAN: Objection. 

MR, SCHULMAN: The witness never testified that Mr. Banks 
asked for the support of the SIU. 

MR. YOUNGBLOOD: I withdraw the question. 


461 
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Q. Do you recall anything Mr. Banks said? A. He talked about 
his union. There were many speeches and I could not remember each one. 

Q. Was that the SIU he was talking about? 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: He was talking about his union, yes, sir, his union, 

BY MR. YOUNGBLOOD: 

Q. He never mentioned its name? A. SIU of Canada, I believe. 
I'm not sure. 

Q. But you don't recall anything else he said? A. No, sir. 

Q. Do you recall him mentioning anything about him having any 
problems with Canadian shipping companies? 

MR. FRIEDMAN: Objection. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I do not remember any such. 

x =x * * 

BY MR. YOUNGBLOOD: 

Q. Do you recall whether or not Mr. Banks made reference to any 
American shipping companies or any other type of shipping companies? 

A. Ido not. : 

Q. You do recall, however, he was talking about his union and his 
union’s problems? A. I would say maybe about the benefits he had done 
for his sailors I think it was. 

Q. Did he refer to what sailors? A. No, sir, not that I can re- 
member. 

Q. Not to the best of your recollection? A. Correct. 

Q. Do you recall whether he mentioned anything about Canadian 
sailors? A. I do not, sir. 

Q. Did he mention anything about ships? A. Not to my recollec- 
tion, no. 

Q. You don't recall whether he did or not? A. Idonot. Like I 


said there were many speeches. 


213 


Q. You stated you voted for this resolution. Did it ever occur to 
you to inquire what this resolution was all about? 

MR. FRIEDMAN: Objection. 

THE WITNESS: I just voted one union supporting another. I didn't 
see too much ofit of the way. 

BY MR. YOUNGBLOOD: 

Q. Whatever the dispute was, you were going to give your support? 

* * * * * 

BY MR. YOUNGBLOOD: 

Q. Were you aware of a dispute between SIU and Upper Lakes Ship- 
ping at that time you went to that convention? A. I was. 

* * * *x 

BY TRIAL EXAMINER: 

Q. Do you know there was any dispute between Upper Lakes and an 

organization of the seafarers? A. Yes, sir. I mean of the dispute 
SIU-Canada, SIU-North America, I'm not that familiar with the SIU. 

Q. But you knew there was and it was with one of the SIU organiza- 
tions? A. I believe so. 

TRIAL EXAMINER: Go ahead. 

BY MR. YOUNGBLOOD: 

Q. Mr. Garvey, did you at sometime later attend a meeting in Chi- 
cago? A, I did, sir. 

Q. Is this a union meeting of some sort? A. It was an ILA meet- 
ing. 

Q. Do you know who attended that meeting? A. I was there. 

Q. Was Mr. Connor there? A. He was there. 

Q. Mr. Novosel? A. I don't believe George was there. 

Q. Did any official of the SIU of North America or of Canada ad- 
dress that meeting? A. I don't know if their officials or who they are, 
I don't know any officials of that. 

Q. Was there a man by the name of Tanner there? A. Yes, sir. 

Q. What was the nature of that meeting? 
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MR. FRIEDMAN: Have you asked the date of that meeting? 

MR. YONNGBLOOD: No, I haven't asked the date. 

MR. SCHULMAN: May we have a date, please? 

MR. YOUNGBLOOD: Yes. 

BY MR. YOUNGBLOOD: 

Q. Can you give us the date of that meeting? A. It was Good 
Friday of this year. 

Q. Good Friday of 1963? A. Yes, sir. 

Q. Is that specific enough? 

What was the nature of that meeting? A. I believe Mr. Jerry Wil- 
liams of the ILA called the -- 

Q. There were officials of some organization of the SIU? Was Mr. 
Tanner there, is that correct? A. Yes. 

Q. Was there any mention of the dispute between the SIU of North 
America, SIU of Canada and Upper Lakes Shipping mentioned at that meet- 
ing? A. There were many things mentioned and I believe that was men- 
tioned and they said the situation was the same. 

Q. The situation would remain the same? A. The same, yes, sir. 

Q. In what capacity did you attend that meeting? A. As a trustee, 
I believe. 

466 Q. As a trustee of Local 418? A. Yes, sir. 
~. Q. Mr. Garvey, did you then communicate with Mr. Goldschmidt? 
A. He called me, sir. 

Q. Did you tel! him what occurred at the meeting? A, I told him 
everything was the same. 

* * 

BY MR. YOUNGBLOOD: 

Q. Mr. Garvey, do you remember the date, I believe it was May 29 
after Judge Holland had issued his temporary restraining order and the 
employees were called together in the lunchroom on the premises of Ele- 
vator B, do you recall that date? A. I believe I do, sir. 

Q. Do you recall the meeting in the lunchroom? A, I believe I do, 
sir. 
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Q. Do you recall when all of the officials of the company left the 
meeting? <A. Yes, sir. 

Q. And the employees in some manner decided they wouldn't load 
the ship? A. That's right, sir. 

Q. Do you remember that? A. Yes. 

Q. Was there a vote taken at that meeting? A. I don't believe 
so. I think that is the meeting where the marshal had warned us not to 
take the vote. 

Q. Warned who? A, All the employees including myself. 

Q. He told you personally? A. All of us. 

Q. Told you personally? A. He told all of us. He just told us, 
"You'd better not vote, fellows." 

Q. But behind closed doors, when the company officials left, you 
all did decide hot to load the boat, is that correct? 

MR, FRIEDMAN: I object to the form of the question which implies 
that the men acted as a group instead of individuals. 

BY TRIAL EXAMINER: 

Q. How was that vote taken and what was the result? 

MR, FRIEDMAN: Objection. There was no vote taken. That's 
the testimony. 

BY TRIAL EXAMINER: 

Q. I mean what happened at that meeting? 

THE WITNESS: We started to vote, sir, and we were warned not 
to vote. So then I believe George Novosel who is the union steward said, 
I don't know if he said, "Does anyone want to vote?" and there was no 
answer, sir, and that was it. 

BY MR. YOUNGBLOOD: 

Q. Did Novosel poll the employees? A. He didn't poll. 


* * * * * 


Q. Mr. Garvey, when you told Mr. Goldschmidt that the situation 


would remain the same, what did you mean by that? 
MR. SCHULMAN: Objection, 
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TRIAL EXAMINER: He may answer. 

THE WITNESS: This is the second year we have had this dispute 
as you called it and all last year the boats weren't loaded and when Gun- 
ther asked me I told him as an individual I didn't think the boat would 
be loaded this year either. 

x am 

BY MR. YOUNGBLOOD: 

e Mr. Garvey, you testified that as a result of the meeting at the 
hotel would be that the situation would remain the same, is that correct? 
A. I believe so, sir, yes. 

Q. What does that mean? A. The situation was the same, there 
had been no changes, in other words, no truce. 

Q. In other words, the ships couldn't be loaded? A. I don’t know. 

* = * e * 

BY MR. YOUNGBLOOD: 

Q. When you told Mr. Goldschmidt you attended the meeting, and 
at that meeting it was decided the situation would remain the same, you 
are not speaking for yourself. You are speaking about what was decided 
at the meeting. 

MR. FRIEDMAN: Objection to arguing with the witness. 

BY TRIAL EXAMINER: 

Q. What were you referring to when you said, "the situation would 
remain the same”? A. I believe Mr. Goldschmidt thought something new 
would happen. 

Q. Why? A. At this meeting. As it was, there was nothing new, 
the situation remained the same. 

TRIAL EXAMINER: Same as what? 

THE WITNESS: As of last year. I am speaking of 1962, when Mr. 
Goldschmidt called me, it was the start of 1963 shipping season. When 
we ended up in 1962, Upper Lakes Ships were not being loaded. 


= * * x 


MR, FRIEDMAN* * * 

If there was any doubt about it, if Banks had asked the people of 
Local 101, the Grain Trimmers, not to work -- I have a comment here 
from, which was made in the United States District Court here in some 
very hotly contested litigation in which counsel said, Mr. Serrot, the head 
of the injunction section, in proceedings related to this case, he said, "No, 
no, we had a charge against 101 that comes back to this concept I gave be- 
fore about balancing primary and secondary. The reason we didn't go 
against 101, it is really irrelevant in this case, but I will be happy to tell 
the court why, the reason we didn't go against 101 is that 101's men worke 
ed,all of their work is done aboard that ship. We will call it the struck 
ship. It is not struck because the crew is working there but that is the 
one with whom the union has a dispute. In other words, just like in the 
GE case all of the work of the trimmers is done on the primary premises 
on the ship which is the primary premises. We say it is lawful for a 
union to ask people not to enter the primary premises. That is why we 
didn't go against them," 

For the information of counsel that appears on page 203 of the argu- 

ment of law before Judge Parsons on June 11, 1963. 

* * * x 

MR. YOUNGBLOOD:* * * 

Insofar as Local 101 is concerned, I think that entire argument is 
irrelevant. But in any case, irrelevant or not, we are not contending that 
these employees, all of these employees worked aboard that ship and they 
worked aboard that ship exclusively as the Grain Trimmers do. We are 
not saying this would constitute inducement. That. is not the fact here, 
Those employees worked exclusively aboard the ship. Therefore they can 
be induced not to go aboard the primary premises as in the Carrier 
case.. 

* ™ * * * 

MR. FRIEDMAN: Mr. Examiner, at this time I would like to offer 
in, have the following documents marked for identification. These are 


218 


the documents which we previously indicated we would offer for the judicial 
513 notice of the board. 

MR. YOUNGBLOOD: Are they the last year's charges? 

MR. FRIEDMAN: Yes. 

MR. YOUNGBLOOD: And the dismissal letter? 

MR. FRIEDMAN: Yes. 

MR. YOUNGBLOOD: We have no objection to the authenticity. We 
object to the materiality and relevancy. He hasn't offered them yet but we 
object. 

TRIAL EXAMINER: Do you want to give them one number and letter 
it A,B andC? Your next number would be 5. 

MR. FRIEDMAN: All right. Would you want me to number them? 

TRIAL EXAMINER: Yes. Why don't you go ahead. 


(The documents ab6verreferred to were 
marked Respondent Local 418 Exhibit 
No. 5-A, to 5-J, inclusively, for identi- 
cation.) 


MR. YOUNGBLOOD: Are these photostatic copies? 

MR. FRIEDMAN: Yes, these are all photostatic. 

I would like to offer the following documents in evidence. 

Respondent's Exhibit 5-A, the charge in 13-CC-303. 

Respondent’s Exhibit 5-B, letter of dismissal in the case number 
13-CC-303 from the regional director. 

Respondent's Exhibit 5-C, letter appealing from the ruling in 13- 

CC-303 to the general counsel. 

Respondent's Exhibit 5-D is a charge in 13-CC-304. 

Respondent's Exhibit 5-E is the letter of dismissal by the regional 
director in 304. 

Respondent's Exhibit 5-F is a letter of September 19, 1962 from 
the general counsel's office denying the appeal in 13-CC-303 and 304. 

Respondent's Exhibit 5-G is the charge in 13-CC-305-1. 

And Respondent's Exhibit 5-H is the létter of the régional director 
to issue 4 complaint in that case. 
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I would like if counsel is agreeable to reserve the next exhibit num- 
ber for a document which I have in my office and don't want to delay the 
hearing for. That's a copy of the dismissal letter in 13-CC-349, 

MR. EHRLICH: Without waiving our objection to the relevancy and 
materiality, we have no objection to acceding to this request. 

MR. FRIEDMAN: Would it be agreeable if I forwarded that to the 
court reporter with copies to you? 

MR. YOUNGBLOOD: Yes, I think the examiner can rule on it now. 

TRIAL EXAMINER: In other words, that will be Respondent Local 
418 Exhibit 5-1? 

MR, FRIEDMAN: Yes, 

MR. YOUNGBLOOD: That is the charge against Local 101. No, that 
is the dismissal letter. 

MR. FRIEDMAN: This year's charge. 

MR. YOUNGBLOOD: It's a dismissal letter of this year's charge 
against Local 101. 

MR. FRIEDMAN: It would be the charge and the dismissal letter. 

TRIAL EXAMINER: It would be I and J then. 

MR, FRIEDMAN: The charge would be I and the J would be the dis- 
missal letter. 

MR. YOUNGBLOOD: We will agree, 

TRIAL EXAMINER: Counsel may do that and submit it to the re- 
porter to include in the exhibits for identification. 

MR. YOUNGBLOOD: We agree to that and we also agree to the 
authenticity of it. It probably will be a copy, however. We object to the 
receipt in evidence as to materiality and relevancy. 

TRIAL EXAMINER: The objection is sustained. 

MR. YOUNGBLOOD: Has the examiner ruled with regard to all the 
exhibits ? 

TRIAL EXAMINER: To all of them including from 5-A to 5-J, in- 
clusive. 

MR. FRIEDMAN: Are rejected/? 


TRIAL EXAMINER: Yes, 

MR. FRIEDMAN: I hadn't offered them yet. 

TRIAL EXAMINER: I assumed you had. Are you offering them? 

MR, FRIEDMAN: Yes, of course. 

TRIAL EXAMINER: And counsel objects? 

MR, EHRLICH: Yes, we object. 

TRIAL EXAMINER: Objection is sustained and they will be a part 
of the rejected exhibit file, of course. 

x x * * * 

MR. SCHULMAN: I would therefore have to make an offer of proof 
of the testimony I would elicit from Mr. Youngblood. 

Mr. Youngblood being permitted to testify, I believe that respondent 
would have been able to adduce that the general counsel's office in the < 
issuance of the complaint in this matter acted in an arbitrary and capri- 
cious manner. In connection with the issuance of the complaint in this 
case various representatives of other departments of this government in- 

cluding an not limited to the State Department, Justice Department, 
and the Department of Labor consultéd with representatives of general 
counsel, that it is not within the function of the administration of this Act 
for any such agencies to in effect use this Act for the resolution of what 
may appear to be an international or diplomatic matter. 

In connection with the same, I ask the examiner to take judicial 
notice of a memorandum of law submitted by the United States Depart- 
ment of Justice in connection with an application before Judge Parsons 
of which you have heard a lot of testimony about, a lot of which is in the 
record in exhibits. 

The United States Department of Justice appeared in that proceed- 
ing and I ask the examiner to take particular notice of memorandum of 
law on Page 16 thereof wherein they stated a temporary injunction should 
issue restraining the continuation of respondent's activities even if there 
were room for argument concerning their legality and their further state- 
ment on Page 17, the international aspects of this case require any doubts 
to be resolved in favor of the injunction. 
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That in connection with the same offer of proof it is the position of 
the respondent SIU that by the very nature of this Act as specifically de- 
clared by Congress in the administration of this Act general counsel is 
charged with the responsibilities and solely charged with the responsi- 


bilities. No other segment of the government have any right to in any 
manner to counsel with and interfere in that, try to make international 
aspects of government relations any part of the administration of this Act. - 


And it is exemplified in the manner which I expressed earlier in 
this hearing, the expression made by Mr. McHiggins, minister of labor 
of the Canadian government, tn the House of Commons, July 23, 1963, and 
what he said in quoting therefrom that which I talked about, his considering 
to be extraordinary assistance from the Justice Department and the Labor 
Department of the United States. | 

The Chicago court did issue an injunction. 

I would say that in connection with this proceeding, sir, there has 
been arbitrary and capricious conduct. The issuance of a complaint par- 
ticularly in the light of previous disposition of general counsel and that I 
had been able to have Mr. Youngblood testify I believe that I would have 
been able to establish such conduct. | 

MR. YOUNGBLOOD: Objection. 

TRIAL EXAMINER: Objection sustained. 

MR. SCHULMAN: You are rejecting my offer of sete 

TRIAL EXAMINER: Yes, because I don't see how you could possibly 
prove that offer through Mr. Youngblood. i 

MR. SCHULMAN: Well, I believe through Mr. Youngblood I would 
be able to establish that Mr. Youngblood and his associates met with 
representatives of other departments 6f the Government, consulted with 
them, and they consulted with him, including a representative of the United 
States Department of Justice in connection with the issuance of a complaint 
in this case. I believe I could establish that through Mr. Youngblood, 
through his own knowledge,perhaps through knowledge or memorandum he 
may have in his office. 

MR. YOUNGBLOOD: I raise the objection. 

TRIAL EXAMINER: Sustained. 
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Om or adout April 22, 1963 and at all times since, tne above-named 
labor orsanizations, by their officers, agents an representatives, aud 
the above nasew individuals, Frank Auousson, Vice Presicent of Seiowers’ 
Internat foa2i Yeion of Norta America, and Paul Janich, ssident of 
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Union, AFL-CIO (Local 101), have 
(i) engaged in, and have induced ami encouraged individuals -meloyed bv 
Coatinenta: Crain Company fo engaye in, 2 strike cc refusal in the course 
of their empivyseat to use, process, transport or otherwise handie or 
work on any 5o0ds, articles, materials or commodities, or to perform any 
services, and 
(2) threatened, coerced, and restrained Continental Grain Company and 
Chicago Crain Trimmers Association, Inc., and various se vers of Local 
101, an object of the above conduct heing to force or require Chicago 
Crain Trimmers Association, Inc. and members of said Loc7l] 1U! to cease 
using, handling, transporting or otherwise dealing in the products of 
Upper Lakes Shipping, Ltd. and Continental Crain Company and to cease 
doing business with Upper Lakes Shipping, Led. and to force or require 
Coatinentsl Crain Company to cease using, bandling, transporting or 
othervise dealing in the products of Upper Lakes Shipping Ltd. and to 
cease doing business with Upper Lakes Shipping, Led. 
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EXHIBIT 1. 


General Counsel's Exhibit 1(j) 


ORDER CONSOLIDATING CASES 
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING 


It having been charged by Continental Grain Company (herein called 
Continental) that Grain Elevator, Flour and Feed Mill Workers, Inter- 
national Longshoremen Association, Local 418, AFL-CIO (herein called 
Respondent Local 418) and Seafarers' International Union of North 
America (herein called Respondent SIU) and each of them, have engaged 
in, and are engaging in, unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, as amended, 29 
U.S.C, Sec. 151 et seq, (herein called the Act), the General Counsel of 
the National Labor Relations Board (herein called the Board), by the 
undersigned Regional Director for the Thirteenth Region, having duly con- 
sidered the matter and deeming it necessary in order to effectuate the 
purposes of the Act, and to avoid unnecessary costs or delay, 

HEREBY ORDERS, pursuant to Section 102.33 of the Board's Rules 
and Regulations, Series 8, as amended, that these cases be, and they here- 
by are, consolidated. , 

Said cases having been consolidated for hearing, the General Counsel 
of the Board, on behalf of the Board, by the undersigned Regional Director, 
pursuant to Section 10(b) of the Act and Section 102.15 of the Board's Rules 
and Regulations, Series 8, as amended, hereby issues this Consolidated 
Complaint and Notice of Hearing, and alleges as follows: 

I 

(a) The original charge in Case No. 13-CC-350 was filed on April 12, 
1968, by Continental and served on Respondent Local 418 on or about April 
15, 1963. 

(b) A first amended charge in Case No. 13-CC-350 was filed on 
April 17, 1968, by Continental and was served on Respondent Local 418 on 
or about April 19, 1963. 

(c) The charge in Case No. 13-CC-351 was filed on April 22, 1963 
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by Continental and was served on Respondent SIU on or about April 23, 
1963. 
II 

(a) Continental, a Delaware corporation with offices and grain ele- 
vators, including grain elevators known as grain elevators A and B, in 
Chicago, Ilinois, is, and at all times material herein has been, engaged 
in the storage, merchandising and export of grain to processors located 
throughout the United States and in many foreign countries. 

(b) In the operation of its business, Continental, at its Chicago, 
Illinois facilities annually receives goods and materials directly from 
outside the State of Illinois valued in excess of $1,000,000. 

(c) In the operation of its business, Continental annually ships grain 
from the State of Illinois directly to other States of the United States 
valued in excess of $1,000,000. 

(a) In the operation of its business, Continental annually exports 
grain from the State of Illinois to foreign countries in excess of $1,000,000. 


(e) Upper Lakes Shipping, Ltd. (herein called Upper Lakes), a 
Canadian corporation with its principal offices in Toronto, Province of 
Ontario, Canada, is engaged in the business of transporting bulk cargoes 
by ship between ports of the United States and Canada located on the 
Great Lakes. 


II! 

Continental is, and at all times material herein has been, an em- 
ployer engaged in commerce within the meaning of Section 2(6) and (7) 
of the Act. 

IV 

(a) Respondent Local 418 is and at all times material herein has 
been a labor organization within the meaning of Section 2(5) of the Act. 

(b) Respondent SIU, is, and at all times material herein has been 
a labor organization within the meaning of Section 2(5) of the Act, 


Vv. 
(a) Upper Lakes is, and at all times material herein has been en- 
gaged to haul grain by ship from Continental's place of business after it 
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has been loaded from Continental's grain elevators, and more particularly 
Continental's grain elevators A and B, at Chicago, Illinois. 

(b) Continenta}'s employees who work in connection with the opera- 
tion of said grain elevators A and B are, and at all times material herein 
have been, members of, or represented by, Respondent Local 418, 

(c) Respondent SIU has, and at all times material herein has had, 
a dispute with Upper Lakes. 

(a) At no time material herein has either Respondent SIU or Respon- 
dent Local 418 had a dispute with Continental. 

VI 

In furtherance of Respondent SIU's aforesaid dispute with Upper 
Lakes, Respondent SIU and Respondent Local 418, acting for, on behalf 
of, in support of, and in concert and participation with Respondent SIU 
in its dispute with Upper Lakes, have engaged in, and are engaging in, 
the following acts and conduct: 

(a) Since on or about March 1, 1963, Respondent Local 418 and 
Respondent SIU, and each of them, have ordered, instructed, requested 
and appealed to employees of Continental to refuse to perform services 
for Continental in the operation of Continental's grain elevators in con- 
nection with the loading of grain on ships of Upper Lakes. 

(b) On various occasions since on or about February 15, 1963, 
including on or about March 4, 1963, on or about April 11, 1968, on or 
about April 13, 1963, on or about April 15, 1963, on or about April 22, 
1963, on or about May 21, 1963, May 29, 1963, June 18, 1963 and June 
20, 1963, Respondent Local 418 has threatened Continental with a strike 
or other concerted refusal to perform services for Continental by the 
employees of Continental represented by Respondent Local 418 if Con- 
tinental attempted to or persisted in doing business with Upper Lakes. 

vu 

As a result of the acts of Respondent Local 418 and Respondent 
SIU, and each of them, as set forth in paragraph VI(a) and (b) above, 


employees of Continental have refused and are refusing to perform 


services for Continental. 


vu 


An object of the acts and conduct of Respondent Local 418 and 
Respondent SIU set forth in paragraph VI and VII above, has been and 
is to force and require Continental and other persons to cease dealing 
in the products of and to cease doing business with Upper Lakes. 

x 

By the acts and conduct set forth in paragraph VI, VII and VII 
above, and by each of said acts, Respondent Local 418 and Respondent 
STU, and each of them, have engaged in, and are engaging in unfair labor 
practices within the meaning of Section 8(b)(4)(i) and (ii)(B) of the Act. 

x 

The acts and conduct described in paragraph VI, VI and VII above, 
and each of said acts, occurring in connection with the operation of Con- 
tinental’s business described in paragraph II (a)(b)(c) and (d) above, have 
a close, intimate and substantial relation to trade, traffic and commerce 
between the several States and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce within the 
meaning of Section 8(b)(4)(i) and (ii)(B) and Section 2(6) and (7) of the 
Act. 

PLEASE TAKE NOTICE that on the 17th day of July, 1963, at 10:00 
a.m. C.D.S.T. in Hearing Room B, 22nd Floor, 176 W. Adams Street, 
Chicago, Dlinois, a hearing will be conducted before a duly designated 
Trial Examiner of the National Labor Relations Board on the allegations 
set forth in the above Complaint, at which time and place you will have 
the right to appear in person or otherwise and give testimony. 

You are further notified that, pursuant to Section 102.20 and 102.21 
of the Board's Rules and Regulations, Series 8, as amended, the Respon- 
dents shall file with the undersigned Regional Director, acting in this 
matter as agent of the National Labor Relations Board, an original and 
four copies of an Answer to said Complaint within 10 days from the serv- 
ice thereof, and that unless they do so all of the allegations in the Com- 
plaint shall be deemed to be admitted to be true and may be so found by 
the Board. 
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DATED at Chicago, Illinois, this 20th day of June, 1963. 


/s/ Ross M. Madden, Regional Director 
National Labor Relations Board 
Thirteenth Region 
176 W. Adams Street 
Chicago 3, Hlinois 


General Counsel's Exhibit 1(ee) 


ANSWER AND MOTIONS OF RESPONDENT LOCAL 418 


Now comes the Respondent GRAIN ELEVATOR, FLOUR AND FEED 
MILL WORKERS, INTERNATIONAL LONGSHOREMEN ASSOCIATION, 
LOCAL 418, AFL-CIO (LOCAL 418) and answering the allegations of the 
Consolidated Complaint, says: 

x x * * * 

2. Respondent LOCAL 418 states that it is without sufficient infor- 
mation to form a belief as to the truth of the allegations of Paragraph I 
(a)(b)(c)(d) and (e) and therefore neither admits nor denies the same but 
demands strict proof thereof. 

= x x * * 

5. a) Respondent LOCAL 418 denies the allegations of Paragraph 
V(a) of the Complaint. Respondent LOCAL 418 alleges upon information 
and belief that UPPER LAKES and CONTINENTAL have at all times herein 
involved been engaged in a joint venture or undertaking or co-partnership 
or have been allied in their business operations, insofar as herein involved, 
directly and/or indirectly, and that they and various of their affiliated or 
subsidiary companies have been engaged or involved in such joint venture, 
undertaking, co-partnership or allied business relationship, and that neither 
CONTINENTAL nor UPPER LAKES is a neutral with respect to any of the 
matters set forth in the Complaint. 

b) Respondent LOCAL 418 admits that it is the collective bar- 
gaining agent of the production and maintenance employees of CONTINENTAL 
at CONTINENTAL’s GRAIN ELEVATORS A and B in Chicago, but denies 
all other allegations of Paragraph V(b); Respondent LOCAL 418, further 
answering, states that with respect to the operations of UPPER LAKES at 
CONTINENTAL 's grain elevators in Chicago, CONTINENTAL's employees 
are called upon to work in conjunction with and under the direction and 
control of employees of UPPER LAKES’ vessel (in particular the HOWARD 
L. SHAW) including the crew and officers thereof, along with employees 
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known as grain trimmers (employed by grain trimming contractors); and 
that the aforesaid crew and officers of the said vessel, the grain trimmers, 
and the employees of CONTINENTAL in the said operations are engaged 
in the primary and principal plant operations of said vessel as direct or 
indirect employees of UPPER LAKES, 

* * * * * 

12. Further answering, Respondent LOCAL 418 alleges upon information 

and beliefs: 

A. That CONTINENTAL and UPPER LAKES are joint ventures, co- 
partners directly and/or indirectly through their respective subsidiary or 


affiliated companies and/or through their officers and agents, with respect 


to any of their operations or activities which are involved in the allegations 
of the Complaint; 

B. That with respect to their operations involved in the allegations 
of the Complaint CONTINENTAL and UPPER LAKES are not neutrals; 

C. That the loading of grain on the vessel HOWARD L. SHAW (owned 
by UPPER LAKES) at CONTINENTAL 's grain elevators A and B in Chicago, 
Illinois, constitutes the primary, normal, principal plant operations of 
UPPER LAKES on said vessel; 

D. That the alleged activities of Respondent LOCAL 418 (and Respon- 
dent SIU) relate solely to lawful primary activity with respect to UPPER 
LAKES, and therefore do not constitute a violation of the Act; 

* * * * * 

13. Respondent LOCAL 418 moves that the Complaint be dismissed for 
the reason that the General Counsel and Regional Director of the Board 
acted arbitrarily and capriciously in issuing the Complaint herein, and 
the issuance of the Complaint does not effectuate the purposes of the Act. 


* * * * * 


General Counsel's Exhibit 2 


UPPER LAKES SHIPPING LTD. 


HEAD OFFICE 
417-419 Queen's Quay West 
TORONTO 2B, ONT. 
Telephone 366-9511 


February 15, 1963 


Continental Grain Company, 
2 Broadway, 

New York 4, New York, 
U.S.A. 


AGREEMENT BETWEEN CONTINENTAL GRAIN COMPANY 
AND 


UPPER LAKES SHIPPING LTD./TRANS-LAKE CHARTERING LTD. 
THREE RIVERS GRAIN & ELEVATOR COMPANY LIMITED 


Gentlemen: 

With reference to our meeting in New York on January 24, 1963 
and subsequent discussions, we wish to confirm our understanding of 
the arrangements for the 1963 navigation season between Continental 
Grain Company and Upper Lakes Shipping Ltd. together with its asso- 
ciated companies, Three Rivers Grain & Elevator Company Limited, 
and Trans-Lake Chartering Ltd. as follows: 


1. Continental Grain will use the facilities of Three 
Rivers to the maximum extent possible and Three 
Rivers will put the total space available for U.S. 
grain at the exclusive disposal of Continental. If 
you foresee that you will not be able to use the full 
2,000,000 or 2,800,000 bushels of space, as the 
case may be, you will advise us so that we can fill 
the unused space with Canadian grain. If such 
space is released to us and later you will give 
notice that you will again require it we will under- 
take to make it available as soon as the Canadian 
grain is shipped out. Three Rivers will charge 
regular tariff rates for its services. 


To Continental Grain Company Page 2 


Continental Grain agrees to fix Lake freight rates on a initial 
quantity of 3 million bushels of U. S. grains, at freight rates 
as Stipulated hereinafter, This 3 million bushels is to be 
shipped from Lake ports to Three Rivers, beginning at the 
official opening of navigation at Fort William/Port Arthur 
until early June, 1963. The Lake freight for this 3,000,000 
bushels is to be provided by Trans-Lake Chartering as re- 
quired by Continental at the following rates: 


A. Duluth/Superior to Three Rivers - 10¢ Canadian per 
bushel 


B. Chicago to Three Rivers 9¢ a per 
e. 


C. Milwaukee to Three Rivers - 81/4¢ Canadian per 
bushel 


D. Toledo to Three Rivers 6¢ Canadian per 
bushel 


In addition to the above rates, Continental will pay vessel 
brokerage of 1/4¢ Canadian per bushel to Trans-Lake 
Chartering. 


The above rates apply for wheat and/or corn and/or rye 
and/or soybeans. 


For flax, an increase of 1¢ per bushel to apply. 
For barley, a decrease of 1/2¢ per bushel to apply. 
For oats, a decrease of 2¢ per bushel to apply. 


Upper Lakes will have an option of topping off cargoes origi- 
nating at Chicago at the outside elevator at Chicago or at 
Milwaukee in order to obtain better use of the Capacity of its 
vessels, provided that suitable grain is available at either 
elevator. 


It is understood that the above rates are intended to apply for 
transportation on vessels of the following size and type: 


BRUCE ANGUS - approximate capacity (basis wheat) 
7 500, 000/550, 000 bus. 
GORDON C. LEITH - "  600;000/625;000 bus. 


JAMES NORRIS 800,000/625,000 bus. 


To Continental Grain Company Page 3 


However, there may be occasions where it is impossible 
for Continental to supply the necessary cargo to fill the 
above-mentioned vessels and it may request Trans-Lake 
to provide a medium size vessel, say from 250,000 to 
$50,000 bushels capacity, in which case the above rates 
are increased by 1/2¢ per bushel. It is understood that 
the number of cargoes for vessels of this size is to be 
kept to an absolute minimum. 


When Continental has or is about to complete shipment 
of the above 3,000,000 bushels, it is understood that 
Trans-Lake/Upper Lakes and Continental will review 
the Lake freight rate structure with the view of estab- 
lishing freight rates for an additional quantity of U.S. 
grains to move through the Three Rivers’ elevator. 


In the event Trans-Lake is unable to utilize their own 
vessels at any of the Lake ports where Continental must 
load their grain, Trans-Lake has the option of 

Upper Lakes’ tonnage for outside tonnage to fulfill their 
commitment or of permitting Continental to charter out- 
side tonnage for movement through Three Rivers. It is 
understood that Trans-Lake will declare such option upon 
Continental's application for freight for loading at any of 
the above-named Lake ports. 


Continental will keep Upper Lakes advised as to their 
sales program so as to facilitate as much as possible 
the placement of Lake tonnage required against such 
sales commitments. 


Trans-Lake agrees to give Continental (Canada) Ltd., 

Agency wheat shipments to the extent of 1/3 
of the total volume of U.S. grains that Continental puts 
through the Three Rivers’ elevator. Freight on such 
shipments is to be at the current rates being paid by 
the Canadian Wheat Board. 


Yours very truly, 
Confirmed by 


CONTINENTAL GRAIN COMPANY UPPER LAKES SHIPPING LTD. 
AND ASSOCIATED COMPANIES 


/s/ James Mayer /s/ 
Assistant Vice President Vice-President and General Manager 


General Counsel's Exhibit 3 
GREAT LAKES DISTRICT 
INTERNATIONAL LONGSHOREMEN'S ASSOCIATION 
: AFL-CIO 


April 11, 1962 


TO ALL LOCAL UNIONS GREAT LAKES DISTRICT, I.L.A., AFL-CIO 


RE: DISPUTE - Island Shipping, Ltd., Trans-Lake Shipping, Ltd., 
Upper Lakes Shipping, Ltd., and S. I. U. of Canada 


It has been widely publicized in the Canadian Press that the vessels 
which have been fitted out, so far, for operations this Season by the 
companies mentioned above engaged heavily armed private policies to 
protect the union-busting crews they. employ. 


The danger inherent in this maneuver to our members, who are called 
upon to handle the cargoes carried by their vessels, would be obvious 
to a blind person. Working these vessels under such conditions pre- 
sents a definite threat to the life and limb of those we represent, and 
should not be permitted under any circumstances. Further, the tactic, 
employed by these companies, by signing a back door agreement with 
the Canadian Maritime Union after negotiations with the S.L.U. of 
Canada became deadlocked, is an insult to the organized labor move- 
ment and deserves the contempt of all true trade unions. 


- Listed below are the names of the vessels involved. Your member- 
ship should be acquainted with them. 


ALEXANDER HOLLEY HOWARD L. SHAW R. BRICE ANGUS 
BLUE RIVER JAMES MEADS RED WING 

BROWN BEAVER JAMES NORRIS SEAWAY QUEEN 
BXYN JOHN A. ROEBLING VICTORIOUS 
DOUGLASS HOUGHTON JOHN ERICSSON NORTHERN VENTURE 
FRANK A, SHERMAN JOHN FRITZ WHEAT KING 
GLENBOGIE D. L. McCONQUORALE HILDA MARJANE 
GORDON C. LEITCH 

GREY BEAVER 


“ Fraternally yours, 


/8/ Patrick J. Sullivan 
Secy.-Treas. GLD-ILA 
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General Counsel's Exhibit 8 


UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


-_* *£ * * * * © © © © * KE RK KEKE KE KK 


ROSS M. MADDEN, Regional Director of the 
Thirteenth Region of the National Labor 
Relations Board, for and on behalf of the 
NATIONAL LABOR RELATIONS BOARD. 


* 
* 
x 
x 
* 
*x 
Petitioner, “i 
v. « Civil No. 63 C 804 

*x 

x 

*x 

*x 

x 

x 

x 

x 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHORMEN 
ASSOCIATION, LOCAL 418, AFL-CIO; and 
SEAFARERS’ INTERNATIONAL UNION OF 
NORTH AMERICA, 

Respondents. 


-_* * © *& *€ *€ K€ KF KK KK KK KK 


TEMPORARY RESTRAINING ORDER AND: ORDER CONTINUING CASE 


A verified petition having been filed by Ross M. Madden, Regional 
Director of the Thirteenth Region of the National Labor Relations Board, 
for and on behalf of the National Labor Relations Board, for a temporary 
injunction pursuant to Section 10(1) of the National Labor Relations Act, 
as amended, pending the final disposition of the matters involved pending 
before said Board, and an Order to Show Cause having been issued by 
Judge James B. Parsons on May 8, 1963 directing inter alia that respon- 
dents appear before the Court on May 20, 1963 at 2:00 p.m. and show 
cause, if any there be, why a temporary injunction should not be entered 
as prayed for, and the matter having come on for hearing before Judge 
James B. Parsons on May 20, 1963 and hearing on the petition having then 
been continued to May 27, 1963 at 2:00 p.m.; and because of the illness of 
Judge James B. Parsons, the matter having then been continued to May 28, 
1963 at 9:30 a.m. before Judge John W. Holland, and the matter then having 
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come on for hearing before Judge John W. Holland on May 28, 1963 and it 
appearing that because of the calendar schedule of Judge John W. Holland 
a full hearing on the petition could not be held and a further continuance 
was therefore necessary, and petitioner having moved the Court for a 
Temporary Restraining Order enjoining the conduct alleged in the com- 
plaint to be violative of the Act pending a full hearing on the petition, and 
the Court having heard argument of counsel and after due deliberation it 
appearing to the Court that unless respondents were restrained from con- 
tinuing the conduct alleged in the petition to be violative of the Act, irre- 
parable injury would be done to the national welfare including the policies 
of the Act and to the Conitnental Grain Company, the charging party be- 
fore the Board, now therefore 

IT:IS HEREBY ORDERED that the hearing on the petition herein be 
and it is continued for hearing before Judge James B. Parsons on June 4, 
1963 at 10:00 a.m.; and 

IT IS HEREBY FURTHER ORDERED that pending a full hearing on 
the petition herein and further order of the Court, respondents, their of- 
ficers, agents, servants, attorneys and employees, and all members and 
persons acting in active concert or participation with them be and they 
hereby are enjoined, restrained, and directed as follows: 

l, Enjoined and restrained from in any manner or by any means, 
including picketing, orders, directions,instructions, requests, or appeals, 
however given, made or imparted, or by any like or related acts or con- 
ducts, or by permitting any such to remain in existence or effect, engaging 
in, or inducing or encouraging any individual employed by Continental Grain 
Company at the Port of Chicago, Dlinois, or by any other person engaged 
in commerce or in any industry affecting commerce, to engage in, a strike 
or a refusal in the course of his employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, materials, « 
or commodities or to perform any service, or in any manner or by any 
means, threatening, coercing or restraining Continental Grain Company at 
the Port of Chicago, Illinois, or any other person engaged in commerce or 
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in an industry affecting commerce, where in either case an object thereof 
is to force or require Continental Grain Company, or any other person, 
to cease using, selling, handling, transporting, or otherwise dealing in 
the products of or to cease doing business with Upper Lakes Shipping, Ltd. 
2. Respondent Grain Elevator, Flour and Feed Mill Workers, Inter- 
national Longshoremen Association, Local 418, AFL-CIO, and particular- 
ly its officers and agents, are directed to and shall forthwith withdraw all 
requests and appeals heretofore made to employees of Continental Grain 
Company, to refrain from loading grain at the Port of Chicago, Tinois, 
upon ships of Upper Lakes Shipping, Ltd. or otherwise perform services 
on the premises of Continental Grain Company in connection with such 
loading and shall forthwith advise said employees that they are free to 
perform any and all services on the premises of Continental Grain Com- 


pany necessary for loading grain on ships of Upper Lakes Shipping, Ltd. 


Done and Ordered at 
Chicago, Dlinois this 29th 
day of May, 1963 /s/ John W. Holland 
United States District Judge 


General Counsel's Exhibit 10 


CONSTITUTION AND BY-LAWS 
of the 
GRAIN ELEVATORS, FLOUR AND FEED MILL WORKERS 
LOCAL 418 
INTERNATIONAL LONGSHOREMEN'’S ASSOCIATION, AFL-CIO 
PREAMBLE 


* 


ARTICLE 111. 


Section 1. The officers of this Local shall consist of a President, 
Vice-President, Recording Secretary-Treasurer, Business Representa- 
tive and Three (3) Trustees. 

Section 2. All officers shall be elected and hold office until their 
successors are duly elected and installed. All officers presently in 
office shall continue to hold office until the expiration of the terms for 
which they were elected. All vacancies that may occur after the adoption 
of these amendments, and all elections of officers in the future shall be 
for a term of three (3) years. 

Section 3. The election of officers shall be held at regular meet- 
ings of this Local. The election shall be by secret ballot vote, the 
nominee for office receiving the largest number of votes cast, shall be 
duly elected. Nominations shall be made at a regular or special meet- 
ing held on written notice at least fifteen (15) days prior to the election. 
Written notice of the election must be given to each member in good 
standing at least fifteen (15) days prior to such election by mailing such 
notice to each member at his last known mailing address. Each candi- 
date shall have the right to have an observer at the polls and at the count- 
ing of the ballots. The results of the election for each of the positions 
in the Local shall be announced separately and the Recording Secretary 
shall preserve for one (1) year the ballots and all other records pertain- 
ing to the election. 
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Section 4. No person shall be eligible to hold office or any position 
in this Union if he is disqualified to hold such office because of any pro- 
vision of law. No member employed in a supervisory job by an individual 
firm, company, or corporation, can at the same time hold office, be a 
candidate for office or represent this Union in any capacity. This rule 
will also apply to any member holding an elective or appointive office 
in either city, state or federal government. 


* x * 


ARTICLE I. 


= * * * * 


Section 4. The Business Representative shall appoint a steward 
in each plant, whose duty it will be to ascertain whether each employee 
at the plant where he is steward is a member of this Local. He shall 
present in writing to the Recording Secretary, the names of all who are 
not members of this Local, and shall perform such other duties as may 


be required of him. 


ARTICLE IV. 


Section 1. It shall be the duty of the President to preside at all 
the meetings of this Local, preserve order, enforce the Articles of the 
Constitution and By Laws and watch vigilantly over the affairs of the 
Local; he shall decide all questions of order without debate; subject, 
however, to an appeal to the meeting. He shall have the right to Vote 
at an election of officers and when the members are equally divided he 
shall have the casting vote decide the question. He shall sign all orders 
drawn on the Treasurer. He shall have the power to call special meet- 
ings whenever he deems it necessary, or when requested in writing by 
ten or more members in good standing, and shall perform:guch other 
duties as the Local may require. The President shall not take part in 
debates while in the chair but he may vacate the chair temporarily 
when he wishes to take the floor to discuss a question. He shall appoint 
and act as ex-official member of all committees. He shall be banded 
in such form and amount as is required by law. 


* * * * * 


Section 5. The Business Representative or Agent of the Local 
shall attend all meetings of this Local and make a full report of his 
activities on behalf of the Local, the progress and condition of the Lo- 
cal and receive instructions relative to all business transactions re- 
quiring attention. He shall attend to all controversies between the Union, 
the members thereof and the employers and engage all legitimate means 
to bring about a settlement of the difficulties arising, as soon as possi- °, 
ble. He shall be authorized to sign all contracts between the Local and 
employers and shall perform such other duties as the Local may from 
time to time require and direct. 


* * * * * 


Section 9. The Executive Board of the Local shall consist of all 
elected officers and three (3) members to be elected at large by the 
membership under the election procedure herein prescribed. The 


Executive Board shall be the governing body of the Union between meet- 
ings of the membership and shall have the power and authority to trans- 
act all business between such meetings. The President of the Union 
shall be Chairman of the Executive Board and the members of the Ex- 
ecutive Board shall be notified reasonably in advance of all meetings 


* * * * 


ARTICLE VI. 


Section 1. No general strike or walkout of this Local shall be 
ordered by this Local without the sanction of the International Presi- 
dent. All members must be notified of such action and no member 
not working at the trade will be allowed to vote on said strike or walk- 
out. 

Section 2. No strike or walkout can be declared by the Local 
except by a two-thirds majority vote of all members present and said 
vote shall be by secret ballot. Any member present failing to vote on 
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this subject shall stand expelled from this Local, after disciplinary pro- 
ceedings as provided herein. 


ARTICLE VI. 


Section 1. Any member, officer, or. representative of this Union 
shall be subject to discipline if he is found guilty, after notice of and 
opportunity for hearing upon charges, as provided for under the Consti- 
tation of the ILA, for violation of any provision of this Constitution and 
By Laws, or of a decision of the Executive Board of this Local, or of 
the District Council or of the Great Lakes District, or of dishonesty, 
misconduct, or conduct detrimental to the welfare of the Union. The 
proceedings in such case shall be subject to the provisions and in 
accordance with the provisions of the Constitution of the ILA. 

Section 2. All business of the Local shall be kept private from 
all persons outside of the Local, unless the publication of the same be 
authorized by the Executive Board. 


*x * * 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHOREMEN 
ASSOCIATION, LOCAL 418, AFL-CIO 


and Case No. 13-CC-350 
CONTINENTAL GRAIN COMPANY 


SEAFARERS’ INTERNATIONAL UNION 
OF NORTH AMERICA 


and Case No. 13-CC-35l 


CONTINENTAL GRAIN COMPANY 


Lawrence D. Ehrlich, Esq., of 
cago, Il., and James Youngblood, Esq., 
of Washington, D. C., for the Gener 
Counsel. 


Katz & Fridman by Irving M. Fridman, Esq. 
of Chicago, ILl., for Respondent Local 418. 
Howard Schulman, Esq., of New York, 


N. Y., for the Respondent Seafarers’ 
International Union. 


Thompson, R ond, Mayer, Jenner, and 
Bloomstein, by prederizk Mayer, Esq., 
and Edward Hatton, Et. of Chicago, I1l., 
or Continen rain Company. 
Before: David London, Trial Examiner. 
TRIAL EXAMINER'S DECISION 
Statement of the Case 


Upon the filing of a charge on April 12, 1968, and an amended 
charge on April 17, 1963, by Continental Grain Company, hereinafter 
"Continental!" and a charge filed by Continental on April 22, 1963, in 
Case No. 18-CC-351, the General Counsel of the National Labor Rela- 
tions Board, by the Regional Director for the Thirteenth Region, on 
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June 20, 1968, issued his order consolidating said cases, and a com- 
plaint against Respondent Grain Elevator, Flour and Feed Mill Work- 
ers, International Longshoremen Association, Local 418, AFL-CIO, 
herein "Local 418," and Respondent Seafarers’ International Union of 
North America, herein "Seafarers," alleging that both Respondents 
had engaged, and were engaging, in conduct violative of Section 8(b)(4) 
(i) and (ii(B), and Section 2(6) and (7) of the National Labor Relations 
Act, as amended, 29 U.S.C. Section 151 et seq., herein called the Act. 
In substance, the complaint alleges that in furtherance of a dis- 
pute which Respondent Seafarers had with Upper Lakes Shipping, Ltd., 
a Canadian corporation hereafter referred to as Upper Lakes, both 
Respondents have, since on or about March 1, 1963, ordered, requested, 
and appealed to employees of Continental, members of, or represented 
by, Respondent Local 418, to refuse to perform services or load Con- 
tinental's grain on ships operated by Upper Lakes, and that since on or 
about February 15, 1963, Respondent Local 418 has threatened Con- 
tinental with a strike by its employees represented by the Local if Con- 
tinental attempted or persisted in doing business with Upper Lakes. 
The complaint further alleges that as a result of the conduct of both 
Respondents aforementioned, employees of Continental have refused, 
and are refusing, to perform services for Continental, and that an ob- 
ject of all of said conduct was, and is, to force or require Continental 
to cease doing business with Upper Lakes. By their separate Answers, 
each Respondent denied the commission of any unfair labor practice.— 


1/ Respondent Seafarers also contends that the complaint against 


that organization should be dismissed because, it claims, no copy 
of the charge in Case No. 13-CC-351 was ever served upon that 
Respondent. The contention is without merit, and the motion to 
dismiss based on that ground is denied. 


At the hearing before me, the parties stipulated that a copy 
of the aforementioned charge, attached to a petition for an injunc- 
tion against both Respondents herein brought by the Board's 
(Continued on next page) 
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Pursuant to due notice, a hearing was held before the undersigned 
Trial Examiner at Chicago, [linois, on July 30, July 31, and August 1, 
1963, in which the General Counsel, the Respondents, and the Charging 
Party participated and were represented by counsel, afforded full op- 
portunity to present evidence, examine and cross-examine witnesses, 
and to present oral argument. Motions, on which ruling was reserved, 
are disposed of in accordance with the conclusions that follow. Since 
the close of the hearing, briefs were received from all of the parties 
aforementioned and have been duly considered. 


Upon consideration of the entire record in the case, the briefs, 


and my observation of the witnesses while testifying, I make the follow- 
ing: 
Findings and Conclusions 


I. The pertinent commerce facts 


Continental is a Delaware corporation engaged in the business of 
buying and selling grain in domestic and foreign markets, and exports 
approximately 25 percent of the total grain exports of the United States. 
In the fiscal year ending May 31, 1963, Continental shipped from its ele- 
vators located at Chicago, Illinois, more than 66 million bushels of grain 


Regional Director pursuant to Section 10(1) of the Act, and pending in 
the United States District Court for the Northern District of Hlinois, 
Eastern Division, as Civil No. 63C804, was duly served on the Respon- 
dent Seafarers by a United States Marshal at Brooklyn, New York, in 
May 1963, the exact day, however, not being disclosed by the record 
herein. However, Seafarers, in their brief (p. 26), ask that I take 
"judicial notice .. . of the proceedings in the Federal Court involving 
the 10(1) petition of the General Counsel." I have done so, and find 
that the petition and charge aforementioned were served on the Sea- 
farers in Brooklyn on May 23, 1963. See Lo oremen & Warehouse- 
men, CIO (Waterfront Employees Association) 90 1021; Marine 
Cooks and Stewards, CIO (Pacific American Ship Owners Association) 
90 NLRB 1099. 
Seafarers’ unopposed request, attached to its ''Memorandum of Law 
Submitted to Trial Examiner," to make 37 specified changes in the 
Transcript of Testimony herein is hereby granted. It is further ordered, 
(Continued on next page.) 
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having a value of approximately 100 million dollars. During the period 
June 1, 1962, to February 28, 1968, Continental shipped from its Chica- 
go elevator facilities to States other than the State of Illinois grain val- 
ued in excess of $50,000. On the entire record I find that Continental is, 
and at all times material herein has been an employer engaged in com- 
merce within the meaning of Section 2(6) and (7) of the Act. 

Il. The labor organizations involved 


The complaint alleges, both Respondents admit, and I find that 
Respondent Local 418 and Respondent Seafarers are labor organizations 
within the meaning of the Act. 

Ii. The unfair labor practices 


A. The background 

As previously found, Continental is engaged in the business of buy- 
ing and selling grain in domestic and foreign markets, and exports ap- 
proximately 25 percent of all grains exported from the United States. 

To handle this business, Continental maintains grain elevators at Chi- 
cago, Hlinois, Boston, Massachusetts, Norfolk, Virginia, New Orleans, 
Louisiana, Galveston, Texas, and Portland, Oregon. At Chicago, Con- 
tinental maintains five such elevators, two of which are known as Ele- 
vators A and B, and it is with activities at Elevator B that we are con- 
cerned. Elevator B, having a storage capacity of approximately 6 million 
bushels of grain, is located on the Calumet River, a tributary of Lake 
Michigan, where it receives grain by rail, truck, barge, and ship, and 

is equipped to load grain on boxcars, barges, and boats. 

In furtherance of its export business originating from Elevator B, 
Continental contracts with various shipping lines to transport its grain 
by large lake freighters from that Elevator, via the Great Lakes, to St. 
Lawrence Seaway Ports from which the grain is then transshipped by 


and said Transcript be further amended, as follows: page 
433, , after "stipulation that," insert "the petition"; page 484, line 
11, ‘change’ injtinction” to "petition"; page 485, line 18, change "as" to 
"Nask."* 
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ocean liners to Europe and other foreign ports. Among the carriers so 
engaged by Continental is Upper Lakes, with whom Continental has had 
similar arrangements for the past 15 years. 

Upper Lakes maintains a grain elevator at Three Rivers, Canada, 
a'St. Lawrence Seaway port, having a capacity of approximately six mil- 
lion bushels. Since grain shipped by Continental to that port for subse- 
quent transshipment abroad must frequently be kept in storage at that 
facility for prolonged periods of time pending shipment and, since any 
use of public elevators at St. Lawrence ports must of necessity be for 
a short period of time, it is essential to Continental's maintenance of 
its export business through the St. Lawrence Seaway to have a storage 
facility available in a St. Lawrence Seaway‘port'such as Three Rivers. 
Under the current contract between Continental and Upper Lakes, Con- 
tinental obtained the use of elevator space up to 2,800,000 bushels from 
Upper Lakes at its Three Rivers facility. In return for the use of that 
facility, Continental pays Upper Lakes the officially published tariff rates 
approved by the Canadian government. 

During all times relevant herein, Upper Lakes was engaged in a 
work dispute in Canada with Seafarers' International Union of Canada, 
a chartered affiliate of Respondent Seafarers herein! Being aware of 
this dispute, Julius Mayer, an executive vice president of Continental, 


3/ The New York Times of October 21, 1963, summarizes the genesis 
of that dispute, and the events that followed, in the following dis- 
patch from Ottawa, dated October 20, 1963: "The trouble began in 
1960 when the Canadian Labor Congress expelled the Seafarers' 
International Union of Canada, a branch of the United States-based 
Seafarers’ International Union. Mr. [Hal C.] Banks, [president of 
the Canadian Seafarers’ Union], had sought to expand the influence 
of the Canadian Seafarers' Union by raiding the membership of 
other Canadian maritime unions. The [Canadian] Labor Congress 
set up the Canadian Maritime Union to fight Mr. Banks' union. In 
1962, the new union won its first big victory. It signed a contract 
with Upper Lakes Shipping, Ltd., of Toronto. One result was that 
about 350 members of Mr. Banks' union on Upper Lakes ships lost 
their jobs. The Seafarers retaliated by picketing Upper Lakes 
ships in United States ports, and longshoremen refused to unload 
their cargo. There was much violence and harassment of Canadian 
crews in United States ports. The action against Upper Lakes has 
continued." 
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hereafter referred to as Mayer, shortly prior to May 15, 1962, called 
Jack Connor, president and business representative of Local 418, the 
other Respondent herein, and which union was, and since 1938 has been, 
the collective-bargaining representative of Continental's employees at 
Elevators A and B. Mayer told Conner that Continental expected an 
Upper Lakes ship to be in very shortly and asked whether he "would be 
helpful in instructing his men to load it." Conner replied: "I am not 
going to tell my men to load or not to load; that's up to them," but added, 
“that they were supporting the SIU dispute and he therefore did not think 
his men would unload any Upper Lakes ships." 

Within a few days of this conversation, the SS Erickson, operated 
by Upper Lakes, arrived at the dockside of Elevator B for the purpose 
of taking on a load of Continental grain. Upon its arrival, pickets took 
their place "both from the waterside and also from the landside." Con- 
tinental asked its employees to load the Erickson while the pickets were 
there but they declined to do so. After an injunction was granted against 
this picketing, the Erickson was loaded on May 18, and departed. 

Shortly, before May 30, 1962, Mayer again called Conner and asked 
him whether he would be helpful in trying to load the SS Shaw, another 
Upper Lakes vessel, which was expected in a day or so at Elevator B. 
Conner again replied he would not tell the men to load or not to load. 
Mayer asked Conner whether, since Continental "had the pickets removed 
on the Erickson,” and assuming that there would be no further picketing, 
would his men load the Shaw. Conner replied: "Even if there is no pic- 
ket line, there is an invisible picket line around these ships." He further 
informed Mayer "that pickets or no pickets, injunction or no injunction, 
an injunction can order men to stop picketing but they cannot order men 
to work." Instead, Conner suggested to Mayer that he bring in "boats 
other than Upper Lakes ships and [Mayer wouldn't] have any trouble load- 
ing those” other ships. On this occasion Conner also stated, as he had 
"before, that they were committed to support the SIU in their dispute with 
Upper Lakes.” 
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The Shaw arrived at Elevator B on May 30, 1962, but Continental's 
employees refused to load that boat until about July 9, 1962, during a 30- 
day truce "arranged between the then Secretary of Labor Goldberg and 
the SIU and ILA. . . during which the Upper Lakes ships could be loaded." 
During this truce period, two other ships of Upper Lakes, the Houghton 
and the Norris, were loaded without incident, but the SS Leitch, which 
arrived after the truce period had expired, could not be loaded and left 
Chicago empty’ 


B? The locale 


When grain is first received at Elevator B, it is placed in tempo- 
rary storage bins where it may remain for a few hours or a few years. 
When grain is to be loaded on a ship, it is removed from the storage 
bins through conveyors up into a scale where it is weighed for official 
weight. It is then transferred to shipping bins and remains there until 
the shipping bin is opened allowing the grain to pour through a spout af- 
fixed to the elevator and projecting onto and over the hold of the vessel 
to be loaded, thus conveying the grain from the shipping bin to the boat. 
All of the aforedescribed work is performed.by employees of Continen- 
tal, all of whom are represented by, and are members of, Respondent 
Local 418. 

The spouts which convey the grain from:the shipping bins to the 
vessel are affixed to the outside of the elevator and can be raised and 
lowered vertically through the operation of mechanism on a platform 
affixed to the outside of the elevator. It is impossible to move the 
spouts horizontally, a requisite to placing them over the hold of the ship 


4/ _Asthe heading of this portion of my Decision indicates, the find- 
ings entered in section IIIA above are intended for. background 
purposes only, to give meaning to events occurring on and after 
February 15, 1963, the period encompassed by the complaint and 
the Bill of Particulars herein. No findings of violation pertain- 
ing to conduct prior to February 15, 1963, are entered herein. 


250 


in a loading position, by the operation of the aforesaid mechanism. In 
order to obtain the necessary horizonal motion of the spouts, a rope, 
attached to the spout, is thrown by one of Continental's employees work- 
ing on the dock to someone working on the ship who catches this rope 
and proceeds to manually pull the spout horizontally to a position above 
the particular hold of the ship to be loaded. 

It is customary, in the port of Chicago, that grain trimmers, 
members of Local 101, International Longshoremen's Association, are 
the individuals on board ship who catch the rope and pull the spout to 
the loading position over the ship's hold. However, this work is not 
necessarily done by grain trimmers.and, in other ports, it is done by 
members of the ship's crew. When grain trimmers are used in the 
operation of loading a lake vessel at Continental's grain elevators in 
the port of Chicago, these trimmers are never employed, either direct- 
ly or indirectly, by Continental. Instead, they are in the employment 
of a stevedoring company hired by the operator of the vessel to be loaded. 


C. The sequence of events 

On or about February 15, 1963, 5/ prior to the opening of the ship- 
ping season on the Great Lakes, Mayer called Conner, the president and 
business representative of Local 418, and asked him whether Continental 
would be "able to load Upper Lakes ships" during the approaching season 
and whether "he would be helpful in seeing that these boats [were] loaded." 
Conner replied that he was "sorry, but the dispute between Upper Lakes 
and SIU not fhaving] been settled, ... [they] again were going to support 
the SIU,” that he did not believe the Upper Lakes ships would be loaded, 
and that the situation in 1963 would be "the same as it was" in 1962. He 
also told Mayer that Continental had no trouble loading "other ships" in 
1962 and, if Continental used such "other ships” in 1963, Continental 
would have "no difficulty” getting those other ships loaded. 


5/ ‘Unless otherwise indicated all reference to dates hereafter are to 
the year 1963. 
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Late in February, Conner called Mayer on the telephone, informed 
him thatan ILA meeting would be held in Detroit a few days later, and 
asked that permission be granted to allow two Continental employees, 
Jack Garvey, a trustee of Local 418, and George ae at shop steward 
of that Local at Elevator B, to attend that meeting.© Conner stated he 
was making the request because "the question of the Upper Lakes ship- 
ping dispute with the SIU which was stopping the loading" of the ships 
would undoubtedly come up for discussion, and that it would be wise for 
these two men, as officers of Local 418, "to hear or participate" in the 
deliberations of that meeting. Mayer granted the request. 

Early in March, Mayer asked Conner what had happened at the 
Detroit meeting and whether Continental would "be able to load any ships" 
in 1963. Conner replied that ships would not be loaded, that "Hal Banks, 
president of SIU of Canada," had asked "the convention in session to again 
support them [in 1963] as they had" in 1962, and that the actioh taken at 
the meeting to grant such support was by a unanimous vote. He also told 
Mayer that "Jimmy Hoffa" had attended that meeting. 

Shortly before April 12, Conner informed Mayer that there would 
be a meeting at a Chicago hotel at which one "Tanner and others from 
the union in Chicago" not otherwise identified, would meet with various 
representatives of local Chicago unions. Conner stated that he expected 
to be at the meeting as would Garvey and Novosel. On or about April 15, 
Mayer telephoned Conner and asked what had occurred at the meeting. 
Conner replied that Tanner had advised the group that"as far as Chicago 
was concerned, the SIU had had the full cooperation the previous year 
and asked them again to cooperate with them." Shortly after this meeting, 
Gunther Goldschmidt, elevator superintendent at Elevator B, telephoned 
Garvey who had attended the meeting aforementioned, to inquire as to 
what had taken place at that meeting and was informed that there was no 
change in the situation. 


6/ Garvey described the meeting as an "ILA convention of the Great 
Lakes District." 
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The Howard L. Shaw, an Upper Lakes ship engaged in the trans- 
portation of grain on the Great Lakes, arrived at Elevator B on April 
21. Shortly before its arrival, Mayer telephoned Conner and advised 
him that the Shaw was due to arrive soon and requested that Conner 
assist Continental in getting the ship loaded. Conner replied that he 
was sorry that he could not help Continental, that Mayer knew that 
Local 418 was committed to assist the SIU, and that he would not ask 
his men to load, or refrain from loading. Mayer suggested to Connor 
that perhaps there would be no picket line when the Shaw docked and 
asked why, in that event, there would be any difficulty in loading the 
Shaw. Conner replied that there "is an invisible picket line around 
those ships.” He further informed Mayer that he had a message for 
him from Scotty Aubusson of the SIU, not otherwise identified, that if 
Continental persisted in its attempts to load Upper Lakes ships that 
it would have trouble getting railroad boxcars in and out of their facil- 
ities, since the SIU had the full cooperation of the American Brother- 
hood of Trainmen. 

On May 21, Continental made two attempts to load the Howard 
L. Shaw at Elevator B. At the first attempt, approximately 10 a.m., 
David Borchert, assistant superintendent at that elevator, gave a written 
order to Garvey to load the ship. Garvey transmitted this order to c 
other employees at the elevator who are customarily engaged in the 
loading operation. All work necessary to load the ship up to and in- 
cluding placing the grain in the shipping bins was done, but the employ- 
ees refused to take the further steps necessary to facilitate loading of 
the grain on the Shaw. Superintendent Goldschmidt then ordered the 
employees, all of them members of Local 418, to raise the shipping 
spouts, throw the ropes on board the ship, and release the grain through 
the spouts but the employees refused todo so. Each employee was 
ordered by Goldschmidt to perform these functions and each employee 
refused. When Goldschmidt ordered Garvey to throw the ropes over 
board, to break the shipping seal and load the boat, Garvey refused, 
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stating that he had two reasons for refusing, one was fear of physical 
harm, and the second that he would have to refuse on the advice of legal 
counsel for Respondent Local 418. 
Later on the same dy, Conntr told Mayer that he had a message 
for him--that if Continental persisted in its attempt to load Upper Lakes 
ships, Continental would have difficulty at their Texas elevators. Mayer 
asked Conner to identify the origin of the message but the latter refused 
to do so except to advise Mayer that it was one of the parties to the 
court proceedings in which Continental was then involved. At that time, 
Continental was engaged in litigation involving Local 418 and SIU but 
not with any other parties. The Shaw was not loaded on May 21. 

On May 29, Mayer arrived at Elevator B about 1:20 p.m. with a 
copy of a temporary restraining order entered that day by Judge Holland 
of the United States District Court. By that order, both Respondents 
herein were enjoined and restrained from engaging, or inducing or en- 
couraging any employees of Continental to engage, in a strike or refusal 
in the course of their employment to handle any commodities or to per- 

form any service, or to threaten or coerce Continental where, in either 
case, an object thereof was to force or require Continental to cease do- 
ing business with Upper Lakes. The order further required Local 418 
and its officers and agents: to withdraw all requests and appeals to em- 
ployees of Continental to refrain from loading grain of Continental upon 
Upper Lakes' ships, and to advise said employees that they were free 
to perform any and all services for Continental in loading grain on Upper 
Lakes’ ships. 

Mayer told Goldschmidt to call Garvey and Novosel so that they 
could be shown the order of Judge Holland. The aforementioned union 
officials were called to Goldschmidt's office where each was given a 
copy of the order to read, and Mayer informed them that a United States 
marshal would soon arrive to serve certified copies of the order. After 
reading the order, Garvey said he wanted to read it again, and then said: 
"I guess this is it,"" whereupon Borchert gave Garvey a written order to 
load the Shaw. 
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Goldschmidt went to the dock and told the Continental employees 
to prepare everything for loading. He then returned to the elevator 
office where he asked Borchert if the grain had been moved to the ship- 
ping bins Borchert replied that there was already enough grain in those 
bins to commence the loading operation. Goldschmidt and Borchert re- 
turned to the’dock area where they found Garvey and Novosel and two 
other Continental employees. Goldschmidt was surprised to see Novosel 
on the dock as he had never before seen him at that part of the elevator 
during 2 loading operation. This was so because Novosel's duties were 
performed exclusively within the confines of the Elevator. Goldschmidt 
asked Garvey why Novosel was on the dock and Garvey replied that as 
steward it was his responsibility to be there. Goldschmidt thereupon 
ordered Nick Toth, a Continental employee, to load the Shaw at which 
time Garvey said: "I for myself would have to refuse to load the boat." 
Goldschmidt thereupon again gave Toth the order to load the boat but 
the latter answered that he was sorry, he was afraid. 

Borchert left the group on the dock and returned to the office 
where he met Lawrence Banks and Tommy O'Connor, grain trimmers 
and members of Local 101, ILA, and also officers in the Chicago Grain 
Trimmers Association, a stevedoring company which does grain trim- 
ming work upon ships. When Goldschmidt told Banks and O'Connor that 
Continental was preparing to load the Shaw and were waiting for the 
trimmers to go aboard, Banks and O'Connor stated that their men would 
go aboard the Shaw and do the trimming. The Continental employees 
were informed of this and were again ordered to load the Shaw. After 
Novosel asked Mayer if the men could have a few minutes to think it 
over, the employees walked a short distance away. They returned a - 
few minutes later at which time Novosel informed Mayer that the men 
would not load the vessel. 

At about that time, Conner and the United States marshal arrived 
at Elevator B. Mayer, Borchert, Conner and the marshal went to the 
dock where the marshal served each employee with a certified copy of 
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the temporary restraining order. Conner, who was also served, sug- 


gested that everyone go into the Company's lunchroom to discuss the 
matter. All of Continental's employees, Goldschmidt, Borchert, Mayer, 
Conner, and the marshal then retired to the lunchroom where Conner 
read aloud the temporary restraining order but omitted reading the last 
paragraph of the order. The Marshal told Conner that he should have 
finished reading the order in its entirety and then proceeded himself, 

to read the portion of the order which Conner had omitted. 

Connor suggested that everyone leave the lunchroom except mem- 
bers of Local 418 whereupon Goldschmidt, Borchert, Mayer and the 
Marshal left and went to the adjoining parking lot where Conner joined 
them a few minutes later. When Conner informed the group as they 
were departing from the lunchroom that the men were going to vote, 
the Marshal said: "You better go in and tell them not to, it might be 
violating the law."" About 5 minutes later, Conner rejoined Mayer and 
the Marshal and announced that "they are not going to work, they are 
not going to load the boat."" The Shaw was not loaded on May 29. 

On June 17, a United States Marshal served each Continental em- 
ployee at Elevator B with a copy of an injunction. After service thereof, 
Borchert again gave the order to load the Shaw and, as on previous at- 
tempts, grain was moved as far as the shipping bins but the employees 
refused to perform any other function to load the vessel. On June 20, 
Mayer came to Elevator B at about 10 a.m. while the employees were 
assembled in the lunchroom. Borchert again ordered the men to load 
the Shaw but they again refused. 

After the attempt to load the Shaw at Elevator B on June 20 was 
unsuccessful, the boat proceeded to Continental's Elevator A where it 
arrived on the afternoon of June 20. Mayer instructed the superinten- 
dent of that elevator to order the: men to load the Shaw. After this 
order was given, Hubert Simmons, union steward for Local 418 at Ele- 
vator A, polled the men as to their willingness to follow the order and 
they indicated that they would not do so. When Simmons informed Mayer 
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that he was doing this as an officer of the union, Mayer asked the em- 
ployees if they were willing to have Simmons speak for them in this 
regard. They answered that it was their wish and continued their refusal 
to load the Shaw. A similar request to load the vessel on June 21 at Ele- 
vator A again met with a refusal by the employees to load the vessel. 

The findings entered above are based on the credited, undenied 
testimony of witnesses called by the General Counsel. The only witness 
called in behalf of either Respondent was Howard Schulman, General 
Counsel for Respondent Seafarers International, and his testimony was 
restricted to the relationship between that organization and its chartered 
district affiliates. 


D. Concluding Findings 


1. The liability of Local 418 


As just indicated, no factual problems are presented herein and 
it is only. the legal conclusions to be drawn from that uncontradicted 
record which remain for consideration. Analysis of that record compels 
the conclusion that Respondent Local 418 must be found guilty of viola- 
tions of Section 8(b)(4)(i) and (1i)(B) of the Act.”/ 

The record abounds in undisputed testimony that Respondent Local 
418 induced or encouraged employees of Continental to cease loading 
grain on Upper Lakes ships, and threatened, coerced, and restrained 
Continental, all in order to force and require Continental to cease trans- 
porting its grain on Upper Lakes' ships and to cease doing business with 
Upper Lakes. Among the reasons that compel that conclusion is the un- 
disputed evidence pertaining to the following conduct of that union's 
officers and agents: 


us That section of the Act reads as follows: 


It shall be an unfair labor practice for a labor 
organization or its agents--to engage in, or to 
induce or encourage any individual employed 


by any person engaged in commerce or in any 
industry affecting commerce, (Continued on next page) 
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(a) Conner's statement to Mayer on or about February 15, 1963, 
detailed above, that because the dispute between Upper Lakes and the 
SIU had not been settled, the Upper Lakes ships would not be loaded at 
Continental's docks during the coming season. 


(b) Conner's statement of the same day that if Continental would 
use “other ships" than those operated by Upper Lakes, it would have no 
difficulty in getting those "other ships" loaded. 


fc) Conner's statement to Mayer following the Detroit ILA con- 
vention that because of the unanimous vote of that assembly, in which 
Conner, Garvey, and Novosel participated, to again support the plea of 
"Hal Banks, president of SIU of Canada," as they had in 1962, Upper 
Lakes ships would not be loaded at Continental's docks in 1963. 


(d) Conner's statement to Mayer on or about April 21, when the 
Shaw was expected at Elevator B, that he could not help Continental in 
getting that ship loaded because of the Local 418 commitment to assist 


the SIU, and because there was an "invisible picket line" around Upper 
Lakes ships. 


to engage in a strike or a refusal in the course of his 
employment to use, manufacture, process, transport, 

or otherwise handle or work on any goods, articles, 
materials, or commodities, or to perform any services; 
or (ii) to threaten, coerce, or restrain any person en- 
gaged in commerce or in an industry affecting commerce, 
where in either case an object thereof is: . . . (B) forcing 
or requiring any person to cease using, selling, handling, 
transporting, or otherwise dealing in the products of any 
other producer, processor or manufacturer, or to cease 
doing business with any other persons, . . . provided, 
that nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise unlawful, 
any primary strike or primary picketing. 
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(e) Conner's threat of the same day that if Continental persisted 
in its attempts to load Upper Lakes ships it would have trouble in getting 
railroad boxcars in and out of its facilities. 


(f) Conner's threat to Mayer on May 21, that if Continental 
persisted in its attempts to load Upper Lakes ships, it would have 
difficulty at its Texas elevators. 


(g) Garvey's inducement of Toth on May 29 not to participate in 
the loading of the Shaw. 


(h) Novosel's announcement on May 29 after meeting with the 
other members of Local 418 that the men would not load the Shaw. 


Respondent Local 418, in its brief, urges a number of considera- 
tions upon me which, it contends, require a dismissal of the action 
against that organization. I find all of them to be without merit. 


It is first argued that the refusal of the members of Local 418 
to load the Shaw was the result of their individual action, in nowise 
induced or encouraged by their union, and that the record contains no 
direct evidence that any official of Local 418 specifically induced, in- 
structed, or encouraged any of its members not to load Upper Lakes’ 
ships. 


On the entire record I have no hesitation in finding that the re- 
fusal by members of Respondent Local 418 to load the Shaw "was an 
integral part of a program formulated and effectuated by Respondent 
[Local 418] as a labor organization, inspired and sponsored by the 
union officials--its admitted agents--and directed, as has been noted, 
at unlawful objectives.” (Emphasis in quoted text.) Truck Drivers and 
Helpers Local Union No. 728, (Gemine Parts Company), 119 NLRB 399, 
405. Thus, there is undenied proof here that on February 15, 1963, 
Conner, who was not employed by Continental, told Mayer that "the dispute 
between Upper Lakes and SIU had not been settled and, as far as we 
are concerned, we are again going to support the SIU." Why did Conner 
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ask Mayer for permission to allow Garvey and Novosel, as union Officials, 
to "participate" in the ILA meeting in Detroit, where "the question of 
the Upper Lakes Shipping dispute with the SIU" would be considered, if 
not to impress upon Mayer that that meeting would govern the future 
policy and action of Respondent Local 418 pertaining to that dispute. 
And, what conclusion can be drawn, other than the one reached by me, 
from the refusal of Garvey and Novosel to thereafter load Upper Lakes 
vessels in light of their participation, as delegates from Respondent 
Local 418 in the unanimous vote of that meeting to contime their Local's 
support of the SIU. 

The contention that the refusal to load the Shaw was the individual 
and unsolicited act of Continental's employees, not induced by Local 418, 
is also completely negated by the incidents of May 29, 1963, after the 
temporary restraining order of the Federal Court heretofore described 
was served on the Continental employees and Conner. It will be re- 
called it was after Conner met privately with the members of his union 
to discuss that order that he announced, in their presence, that notwith- 


standing the court order "they [were] not going to work, they [were] not 
going to load the boat." Nor was any explanation offered for Novosel's 


unusual and unnecessary presence on the dock when the employees re- 
fused to load the Shaw except that provided by Garvey, an officer of the 
Local, that, as shop steward, it was Novosel’s responsibility to be there. 
Under all the circumstances present here, no straining is required to 
reach the conclusion that the action of the Continental employees in 
refusing to load Upper Lakes boats was concerted union action--the 
means by which a collectively formulated policy was given effect, and I 
so find. 

In light of the finding just announced it would appear to be un- 
necessary to consider the further contention of Local 418 that, be- 
cause no official of that union specifically or directly instructed any of 
its members not to load the Shaw, the complaint against that organiza- 
tion must be dismissed. Assuming, arguendo, the absence of such 
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direct evidence, it has never been held that a complaint charging unfair 
labor practices must be dismissed because of the absence of such direct 
evidence. Indeed, "direct evidence of a purpose to violate the statute is 
rarely obtainable, . . . and the Board may, [therefore], give consideration 
to circumstantial evidence as well as that which is direct." Hartsell 
Mills Co. v. N.L.R.B., 111 F.2d 291, 293.2/ ani that is required in this 
proceeding against a labor organization, "as in the case of employer 
violations falling within the ban of Section 8(a) of the Act, [is] a realistic 
analysis of conduct . . . . Under both subsection (a) and (b) of Section 

8, atrier of fact is not foreclosed from finding violation because of the 
absence of direct evidence." Seafarers International Union of North 
America (Hammermill Paper Company) 100 NLRB 1176, 1185. To 
contend here, that the employees were acting independently in the ex- 
ercise of their own free will, rather than concertedly in furtherance of 
the stated union policy as clearly and repeatedly announced by Conner, 
its president and business agent, and by Garvey its officer trustee, is, 
as the General Counsel argues, "to divorce reason and reality from the 
scope of human experience.” 

Nor is it fatal here that the record fails to disclose that, in es- 
pousing the cause of the SIU, Respondent Local 418 imposed any threat 
of disciplinary action on its members as a means of obtaining their 
cooperation in the enforcement of its policy to deny Continental the 
transportation facilities of Upper Lakes. As the Supreme Court said, 
"the words ‘induce and encourage’ are broad enough to include in them 
every form of influence and persuasion. There is no legislative history 
to justify an interpretation that Congress by those terms has limited its 
proscription of secondary boycotting to cases where the means of in- 
ducement or encouragement amount to ‘a threat of reprisal or force 


8/ gee also N.L-RB. v. Link-Belt Co., 311 U.S. 584, 602; Northern 
Steel Corp. v. N.L-R.B., 300 F. 2d 168,174... °=~«—~—~S 
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or promise of benefit.'. Such an interpretation would give more signi- 
ficance to the means used than to the ends sought. If such were the 
case, there would have been little need for Section 8(b)(4) defining the 
proscribed objectives because the use of ‘restraint and coercion’ for 
any purpose was prohibited in this whole field by Section 8(b)(1)(A).” 
International Brotherhood of Electrical Workers, Local 501, et al. v. 
N.L.R.B. 341 U.S. 694. In Truck Drivers and Helpers Local Union 

No. 728 (Genuine Parts Company), 119 NLRB 399, 407, the Board 
concluded that ''a union's conduct can come within the reach of the 
statute where the Union sponsors, authorizes, or otherwise encourages, 


the unlawful activity, even though it may not compel or require its 


embers to engage in it." 

Respondent Local 418 next contends that the General Counsel has 
failed to prove that Garvey, Novosel and Simmons were agents of Local 
418. In this connection, it should be remembered that the findings of 
violation entered above have been based primarily on conduct engaged 
in by Conner, whose authority as president and business agent of that 
local is unquestioned. I therefore find it unnecessary to further con- 
sider the extent of authority, as agents of that local, vested in these 
three men as trustee or shop stewards, except to note that it was un- 
disputed that Garvey and Novosel participated as delegates of Local 
418 at the Detroit ILA convention and contributed part of the unanimous 
vote which established the policy of their union with respect to the exist- 
ing dispute between Upper Lakes and the Seafarers. 


Finally, Respondent Local 418 contends in this connection, that 
"as a matter of law, even if the General Counsel had proved the allega- 
tions of the complaint and bill of particulars, they would not constitute 
violations of Section 8(b)(4)(i) and (ii)(B) of the Act, [because] primary 
activity is not affected by the provisions of Section 8(b)(4) of the Act 
and the alleged conduct of the Respondents was primary." It will be 
observed that the argument is addressed to the contention that the con- 
of both Respondents was primary and therefore not violative of the Act. 
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Whatever merit, if any, this contention has with respect to the liability 
of the Respondent Seafarers, a subject treated in later portions of this 
Decision, it has no application to the activities of Local 418 against 
Continental. That local had no dispute with Continental, nor were its 
members engaged in a primary strike against their employer because of 
any such dispute. The sole object of their activity was not primary in 
connection with any dispute they had with their employer, but secondary, 
to render support to the strike being waged against Upper Lakes by the 
latter's employees. 

To establish that Continental was not the neutral or secondary 
employer that Congress sought to protect by enacting Section 8(b)(4) of 
the Act, Local 418, in its brief, quotes and relies on the following ~ 
legislative history of that section as "succinctly [pronounced] by the 
principal author of the Act, Senator Taft, when he said: 

This provision makes it unlawful to resort toa 
secondary boycott to injure the business of a 
third person who is wholly unconcerned in the 
disagreement between an employer and his em- 
ployees. 93 Cong. Rec. 4323. The secondary 
boycott ban is merely intended to prevent a 
union from injuring a third person, who is not 
involved in any way, in the dispute or strike 

~.. . It is not intended to apply to a case where 
the third person is, in effect, in cahoots with or 


acting as part of the primary employer. Cong. 
Rec. 8709." (Underscoring added by Local 418.) 


Relying on the portion of that history which it underscored as 
indicated above, Local 418 then argues that because Continental also 
availed itself of Upper Lakes’ storage facilities in Canada, their opera- 
tions are so “integrated [that] they must be deemed a single employer, 
or a joint venture, or an alliance of interest," and not the neutral em- 
ployer entitled to the protection of Section 8(b)(4). 
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I am, of course, in complete agreement with Local 418 that the 


statement of Senator Taft succinctly states the congressional intent 

of Section 8(b)(4). I cannot, however, conclude that the Senator's state- 
ment can be construed as implying that Congress intended only to make 
it unlawful to resort to a secondary boycott to injure the business of a 
third person [whose pusiness] is wholly unconcerned [or] not involved" 
with the business of the struck employer, as Local 418 seems to imply 
by the emphasis placed on the above quotation and upon which it appar- 
ently relies. To so interpret the legislative history, would make it im- 
possible to ever invoke that section. In the state of our complex in- 
dustrial life, no employer engaged in the most simple business opera- 
tion or activity can ever be deemed to be "wholly unconcerned” and "not 
involved in any way" with the affairs or business of another employer 
from whom he buys, or to whom he sells, goods, materials, or services. 


Instead it was made clear by Senator Taft that the protection of 
Section 8(b)(4) was intended for "the third person who is wholly uncon 
cerned in the disagreement between [the primary] employer and his 
employees, [and] not involved in any way in [the] dispute or strike." 
Here, it was undisputed that Continental was "wholly unconcerned” in 
the disagreement between Upper Lakes and its employees and not in- 
volved in any way in the dispute or strike between those two parties. 


It is next argued that "the identity or community of interest and 
intimate inner relationship between Continental and Upper Lakes is 
[so] manifest [that] it would be only by ignoring the realities of economic 
life that one could consider Continental a neutral."" Among the considera- 
tions urged in support of this argument, is the contention that because 
Upper Lakes also provides storage facilities for Continental at Three 
Rivers that the two corporations "must be deemed a single employer, 
or a joint venture, or an alliance of interest." In support of that con- 
tention, Local 418 cites and relies on Irwin- Lyons Lumber Company, 
87 NLRB 54, Bachman Machine Company, 121 NLRB 1129, and J. G. 
Roy and Sons, Company, 118 NLRB 286. All of these are inapposite for, 
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in all of them, the business of the primary and secondary employers 
were commonly owned and controlled, thereby making them, in effect, 
one employer. Here, however, the record affirmatively establishes 
that Continental and Upper Lakes are completely independent of each 
other, with no common stockholders, officers, directors, business in- 
terests, or control. The relationship between Continental and Upper 
Lakes is the same as exists between any carrier and its customers or 
patrons who avail themselves of that carrier's carriage and storage 
facilities. 

To establish that Continental was not a neutral employer within 
the scope of the Act, Local 418 also likens Continental's status to that 
of an employer performing "struck work" thereby destroying its status 
as a neutral, and therefore not entitled to invoke the protection afforded 
neutal employees by Section 8(b)(4), citing N.L.R.B. v. Electrical 
Workers CIO, 228 F. 2d 353. To merely state that this comparison is 
applicable here, is to require its rejection. There is no evidence in the 
record to warrant the conclusion that Continental, or its employees, 


performed, or were asked to perform, the struck work of Upper Lakes 


employees.— 
By reason of all the foregoing, I find and conclude that Continental 


was, and is, a neutral employer entitled to the protection provided by 
Section 8(b)(4) of the Act. 


The search in all cases of alleged secondary boycotts is to as- 
certain the objective of the picketing or inducement of those involved 
in that activity. Here, it is conclusively established that what Local 418 
expressly sought was to have Continental and its employees, unconcerned 
in the dispute with Upper Lakes, stop using Upper Lakes’ ships--stop 
9/ 
— On occasion, but not always, Continental's dock foreman, Toth, goes 
aboard the ship and, by means of an intercommunication phone plugged 
into the dock, gives instructions to Continental employees controlling 


the flow of grain into the spouts. He engages in no task normally per- 
formed by members of the ship's crew. 
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doing business with Upper Lakes, an activity specifically proscribed 

by Section 8(b)(4)(i) and (ii) (B) of the ha Whatever rights the Sea- 
farers of Canada may have had to enlist the aid of another union, in 

other situations, and by other eae ae resort may not be had here to the 
rv aaa of Local 418 to achieve an objective prescribed by the 

Act.— 


There remains for consideration, with respect to the liability of 
Local 418, the extent to which the decision of the Supreme Court in 
Local 761, IUE v. N.L.R.B., 366 U.S. 667, generally referred to as 
the General Electric case, and the decision of the Board in Carrier 
Corporation, 132 NLRB 137, both being frequently cited by Local 418 
in support of its position, are controlling, or relevant to the problem 
posed here. Briefly stated, both General Electric and Carrier were 
so called "common situs" cases-- situations where the struck em- 
ployer and the secondary employer were performing separate tasks 
on the premises of the struck employer. Where, in such cases, the 
Union representing the striking employees pickets the entrance used 
by all employees entering the common situs aforementioned, a balance 
must be struck between the striking union's right to picket, and the in- 
terest of the neutral or secondary employer to be free from such picket- 
ing. The Board, with subsequent court approval, struck that balance in 


a a 

10/ 

~~ International Association of Heat and Frost Insulators and Asbestos 
Workers, et al. (Speedline Manufacturing Co., Inc.), 137 NLRB 1410; 
Local Union 825, International Union of rating Engineers, AFL- 
CIO (Nichols Blectric Co.) 138 NLRB 540; Local 584, International 


Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 


— 


ot America, et al. (Fairway Farms, Inc.) 141 NLRB No. 56. 


LG. the trimmers, employees of another secondary employer, 2 
stevedoring company, who had to board the Shaw to perform their 
work on that vessel, could legally be induced to refrain from doing 
so. 

12/ 

See, in this connection, Truckdrivers Union Local No. 413 (The 
Patton Warehouse, Inc.) 140 NLRB No. 186; International Organiza 


-o_—S eeeeeee 


tion of Masters, Mates and Pilots of America, Inc., 125 NLRB 113, 
126-127. 
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the earlier Moore Dry Dock case,13/ and there prescribed four stand- 
ards or conditions for picketing which, if complied with, would be pre- 
sumptive of valid primary activity. 


General Electric and Carrier, however, presented a factual situa- 
tion not present in Moore Dry Dock or in most common situs cases-- 
a separate gate to the struck employer's premises used exclusively by 
the employees of the secondary employer. The issue posed by that 
situation was whether the mere fact that the picketing occurred at a 
gate used exclusively by the employees of the secondary employer con- 
clusively established that the picketing was directed at the employees of 
the secondary employer and therefore violative of Section 8(b)(4) of the 
Act. 


The Supreme Court answered the problem in General Electric 
and, observing that "the key to the problem is found in the type of work 
that is being performed by those who use the separate gate," added 
another refinement of the rule promulgated in Moore Dry Dock, to wit: 
"the work done by the men who use the gate must be unrelated to the 
normal operations of the [secondary] employer and the work must be of 
a kind that would not, if done when the plant were engaged in its regular 
operations, necessitate curtailing those operations.” The Board, in 
Carrier, applied that formula. 

The two cases, however, and indeed all Moore Dry Dock cases, 
have no relevance or application here for at least two reasons. First, 
the picketing or inducement of which complaint was there made was im- 
posed by the striking union representing the employees of the primary 
employer. Here, however, the inducement with which we are presently 
concerned was imposed by the Union representing the employees of the 
secondary employer who had no dispute with their employer. In General 


Electric and Moore Dry Dock cases, the employees of the secondary or 


13/ 
—~Sailor’s Union of the Pacific 92 NLRB 547. 
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neutral employer were engaged in work on the primary or struck em- 
ployer's premises, creating the so-called common situs. Here, the 
Shaw, the situs of the dispute, was docked in the Calumet River, a 
navigable body of water open to the public. While the Shaw is docked 
alongside of Continental's elevator and dock, no part of the vessel is 


actually located on Continental's premises. 13a/ 


2. The liability of Respondent Seafarers’ International 


The only evidence in the record by reason of which the General 
Counsel seeks to impose liability on the Respondent Seafarers’ Inter- 
national pertains to the speech made by Hal Banks on or about March 1; 
1963 at the convention or meeting of the Great Lakes District of the In- 
ternational Longshoremen's Association (FLA).. It will be recalled that it 
was at this meeting that Banks sought and obtained the cooperation, 
inter alia, of Local 418, in the dispute that his organization had with 
Upper Lakes. The critical factor upon which both the General Counsel 
and the Charging Party rely is that at the time the aforementioned re- 
quest was made, Banks was not only president of the Seafarers' Inter- 
national Union of Canada with whom Upper Lakes had its controversy, a 
fact which is not disputed, but that he was also vice president of the 
Respondent Seafarers' International Union of North America. Seafarers' 
International Union of Canada, not having been made a party to this pro- 
ceeding, it is then argued "that it is not for Mr. Banks at this late date to 
choose which hat he was wearing at the convention, but he must be held 
to have attended the convention in whatever capacity or position he occu- 
pied with both Canadian and American organizations." 


It is undisputed that Respondent Seafarers’ International is a 
parent organization having four affiliated district organizations known 
as Seafarers' International Union of North America, Atlanta and Gulf 


13a/ 
The contention that the Board is without jurisdiction to proceed here- 
in because the Shaw is a foreign vessel is without merit. No juris- 
diction is asserted here over either the Shaw, its crew, or Upper 
Lakes, Ltd. 
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District; SIU, Pacific District; SIU, Great Lakes District; and SIU of 
Canada. Each district has a separate charter, adopts its own consti- 
tution, and "has complete autonomy.” Each affiliate maintains its own 
headquarters, branch offices, and elects its own officers. All contracts 
are with the appropriate affiliates. 


The problem under consideration was considered by the Board in 


Seafarers’ International Union of North America (Hammermill Paper 
Company) 100 NLRB 1176, 1183-1185, an earlier proceeding against 


this same Respondent. The Board there summarized the applicable 
law in the following language: 


"In the administration of the Act, the Board has re- 
cognized that labor organizations are to be treated "as 
legal entities, like corporations, . . . [which] can only 
act through their duly appointed agents."" Sunset Line 
and Twine Company, 79 NLRB 1487, 1507. In the case 
just cited, the Board summarized the "fundamental 
rules of the law of agency which . . . must control 


. .. decision of issue of responsibility” in this case, 
as follows: 


1. The burden of proof is on the party, assert- 
ing an agency relationship, both as to the existence 
of the relationship and as to the nature and extent of 
the agent's authority. In this case, for example, it 
was incumbent upon the General Counsel to prove, not 
only that the acts . . . alleged in the complaint were 
committed, but also were committed by agents of the 
Respondent Unions, acting in their representative 
capacity. The Respondents’ failure to introduce evi- 
dence negating the imputations in the complaint did 
not relieve the General Counsel of that burden. 


2. Agency is a contractual relationship, deriving 
from the mutual consent of principal and agent that 
the agent shall act for the principal... Authority 
to act as agent in a given manner will be implied 
whenever the conduct of the principal is such as to 
show that he actually intended to confer that authority. 
{Emphasis in original text.] 
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Applying the foregoing principles to the instant proceeding, it 
must be concluded that the General Counsel has failed to establish 
that Banks' conduct may legally be imputed to the Respondents Sea- 
farers' International. The constitution of neither that organization, nor 
its Canadian affiliate, were introduced into evidence. The mere fact 
that these two labor organizations are affiliated, without more, is not 
sufficient to establish the responsibility of Respondent International 
Seafarers’ for the conduct of the Canadian district. United Mine 
Workers v. Coronado Company, 259 U.S. 344; Coronado Company v. 
United Mine Workers, 268 U.S. 295. 

Not only has the General Counsel failed to sustain the burden of 
establishing that Banks was acting for the Respondent International by 
his appeal at the Detroit convention, but the only evidence in the record 
shedding any light on the capacity, or in whose behalf, he was serving 
by his appeal at that meeting, indicates that he was appearing and 
appealing in behalf of Canadian district of the Seafarers. Thus, Mayer 
testified that when he asked Conner what had transpired at that meet- 
ing, he was informed that "Hal Banks, president of SIU of Canada," 
had asked the convention to again support them as they had in 1962. And 
Garvey testified with reference to the same meeting that Banks "talked 
about his union--SIU of Canada." In that state of the record it must be 
concluded that the General Counsel has failed to establish by the nec- 
essary preponderance of the evidence that Respondent Seafarers’ In- 
ternational was guilty of the conduct alleged in the complaint. It will, 
therefore, be recommended that the complaint charging that organiza- 
tion with unfair labor practices be dismissed. 
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IV. The effect of the unfair labor 
practices upon commerce 
The activities and conduct of the Respondent Grain Elevator, Flour 
and Feed Mill Workers, International Longshoremen Association, Local 
418, AFL-CIO, occurring in connection with the operations of Continen- 
tal Grain Company described in section I, above, have a close, intimate 
and substantial relation to trade, traffic and commerce among the 
several States of the United States and lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 


V. The remedy 


Having found that the Respondent Local 418 has engaged in unfair 
labor practices in violation of Section 8(b)(4)(i) and (ii)(B) of the Act, 
I recommend that it be required to cease and desist therefrom and to 
take certain affirmative action designed to remedy the unfair labor 
practices and otherwise effectuate the policies of the Act. 


Conclusions of Law 


1. Continental Grain Company is an employer engaged in commerce 
within the meaning of the Act. 


2. The Respondent Local 418 is a labor organization within the 
meaning of the Act. 


3. By inducing and encouraging employees of Continental Grain 
Company to engage in strikes or refusal in the course of their employ- 
ment to load grain or other commodities on vessels operated by Upper 
Lakes, Ltd., or to perform other services, with the object of forcing 
Continental Grain Company to cease doing business with Upper Lakes, 
Ltd., the Respondent Local 418 has engaged, and is engaging, in unfair 
labor practices affecting commerce within the meaning of Section 
8(b)(4){i)(B), and Section 2(6) and (7) of the Act. 


271 


4, By threatening, coercing and restraining Continental Grain 
Company with an object of requiring that Company to cease doing 
business with Upper Lakes, Ltd., the Respondent Local 418 has en- 
gaged, and is engaging, in unfair labor practices affecting commerce 
within the meaning of Section 8(b)(4)(ii)(B), and Section 2(6) and (7) of 
the Act. 


5. Respondent Seafarers’ International Union of North America 
has not engaged in the unfair labor practices alleged in the complaint. 


RECOMMENDED ORDER 


Upon the foregoing findings of fact and conclusions of law, and 
pursuant to Section 10(c) of the Act, it is recommended that the National 
Labor Relations Board order that the Respondent Grain Elevator, Flour 
and Feed Mill Workers, International Longshoremen Association, Local 
418, AFL-CIO, its officers, agents, and representatives, shall: 


1, Cease and desist from: 

(a) Engaging in or inducing or encouraging individuals em- 
ployed by Continental Grain Company, or any other person engaged in 
commerce, or in an industry affecting commerce, to engage in strikes 
or refusals in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any goods, articles, 
materials, or commodities, or to perform any services, where an ob- 
ject thereof is to force or require Continental Grain Company, or any 
other employer or person, to cease doing business with Upper Lakes, 
Ltd. 


2. Take the following affirmative action which is necessary, it 
is found, to effectuate the policies of the Act: 
(a) Post in conspicuous places in each of the Respondent 
Local 418 business offices, meeting halls, and all places where notices 
to members are customarily posted, copies of the notice attached hereto 
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and marked Appendix 24/ Copies of said notice, to be furnished by the 


Regional Director for the Thirteenth Region, shall, after being duly 
signed by authorized representatives or an authorized representative 
of said Respondent, be posted by said Respondent immediately upon re- 
ceipt thereof and be maintained by it for 60. consecutive days. Reason- 
able steps shall be taken by said Respondent to insure that such notices 
are not altered, defaced, or covered by any other material. 


(b) Mail signed copies of the notice to the Regional Director 
for the Thirteenth Region, for posting by Continental Grain Company, 
said employer being willing, at all locations where notices to its em- 
ployees are customarily posted. 


(c) Notify said Regional Director, in writing, within 20 days 
from receipt of this Decision and Recommended Order, what steps have 
been taken to comply therewith.29/ 


It is further recommended that the allegations of the complaint 
charging that Respondent Seafarers International Union of North America 
violated the Act be dismissed. 


Dated at Washington, D. C. 
November 13, 1963 


/s/ David London 
David London 
Trial Examiner 


14/ 
In the event that this Recommended Order should be adopted by the 
Board, the words "A DECISION AND ORDER" shall be substituted 
for the words "THE RECOMMENDED ORDER OF A TRIAL EXAMIN- 
ER" in the notice. In the further event that the Board's Order be en- 
forced by a decree of the United States Court of Appeals, the words 
‘A DECREE OF THE UNITED STATES COURT OF APPEALS EN- 
FORCING AN ORDER" shall be substituted for the words "A DECI- 
SION AND ORDER." 


,, the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify said Regional Direc- 
tor in writing within 10 days from the date of this Order what steps 
the Respondent has taken to comply herewith." 
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APPENDIX 
NOTICE 


TO ALL MEMBERS OF GRAIN ELEVATOR, FLOUR AND 
FEED MILL WORKERS, INTERNATIONAL 
LONGSHOREMEN ASSOCIATION, 
LOCAL 418, AFL-CIO 


PURSUANT TO 
A RECOMMENDATION OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, we hereby notify you that: 


WE WILL NOT engage in or induce or encourage individuals 
employed by CONTINENTAL GRAIN COMPANY, or any 
other person engaged in commerce or in an industry affect- 
ing commerce, to engage in strikes or refusals in the course 
of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, materials, ar- 
ticles, or commodities or to perform any services, where 

an object thereof is to force or require the aforesaid em- 
ployers or persons to cease doing business with UPPER 
LAKES, LTD. 


WE WILL NOT threaten, coerce, or restrain CONTINENTAL 
GRAIN COMPANY, or any other person engaged in commerce 
or in an industry affecting commerce, where an object there- 
of is to force or require the aforesaid employers, or any 
other employer or person, to cease doing business with 
UPPER LAKES, LTD. 


GRAIN ELEVATOR, FLOUR AND FEED 
MILL WORKERS, INTERNATIONAL 
LONGSHOREMEN ASSOCIATION, 
LOCAL 418, AFL-CIO 


(Labor organization) 


Dated By 


epresentative Title 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any other 
material. 

Employees may communicate directly with the Board's Regional 
Office, Midland Building, 176 West Adams Street, Chicago, Ilinois 
606038 (Tel. No. Central 6-9660), if they have any questions concern- 
ing this notice or compliance with its provisions 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHOREMEN 
ASSOCIATION, LOCAL 418, AFL-CIO 


and Case No. 13-CC-350 


CONTINENTAL GRAIN COMPANY 


SEAFARERS’ INTERNATIONAL UNION OF 
NORTH AMERICA 


and Case No. 13-CC-351 
CONTINENTAL GRAIN COMPANY 


ERRATUM 


Because of an inadvertent omission, page 16, line 61 of my De- 
cision herein is corrected by inserting therein the following caveat 
after the word "services," appearing on that line: 

or to threaten, coerce, or restrain Continental Grain Company, 


or any other employer engaged in commerce or in an industry 
affecting commerce, 


/s/ 
David London 
Trial Examiner 


Dated: November 19, 1963. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


GRAIN ELEVATOR, FLOUR AND FEED MILL WORKERS 
INTERNATIONAL LONGSHOREMEN ASSOCIATION, 
LOCAL 418, AFL-CIO 1/ 

and Case No. 13-CC-350 
CONTINENTAL GRAIN COMPANY2’ 


SEAFARERS’ INTERNATIONAL UNION 
OF NORTH AMERICA 3/ 


and Case No. 13-CC-351 
CONTINENTAL GRAIN COMPANY 


DECISION AND ORDER 


On November 13, 1963, Trial Examiner David London issued his 


Decision in the above-entitled proceeding, finding that Respondent ILA, 
Local 418, had engaged in and was engaging in certain unfair labor prac- 
tices and recommending that it cease and desist therefrom and take cer- 
tain affirmative action, as set forth in the attached Trial Examiner's De- 
cision. Additionally, the Trial Examiner found that Respondent SIUNA 
had not committed any unfair labor practices and recommended dismissal 
of the complaint insofar as it alleged violations by SIUNA. Thereafter, 
the General Counsel and both Respondents Local 418 and SIUNA filed ex- 


ceptions and supporting briets4/ 


Hereinafter referred to as ILA, Local 418, or Local 418. 

Hereinafter referred to as Continental, 

Hereinafter referred to as SIUNA. 

As the record, exceptions, and briefs, adequately present the issues 
and the positions of the parties, Respondents’ requests for oral argu- 
ment are hereby denied. 


[Oj] 
SWNNN 
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The Board has reviewed the rulings made by the Trial Examiner 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the Decision, the 
exceptions and briefs, and the entire record in this case, and hereby 
adopts the:findings, conclusions, and recommendations of the Trial Examiner 
to the extent that they are consistent with this Decision and Order. 

The complaint alleges that Respondent SIUNA was involved in a 
labor dispute?’ with Upper Lakes Shipping Ltd., a Canadian corporation®/ 
hereinafter called Upper Lakes, and that in furtherance thereof, during 
the limited period from February 15 to June 20, 1963, Respondents SIUNA 
and Local 418 induced and encouraged employees of Continental, members 
of Local 418 employed at grain elevators A and B at the port of Chicago, 
not to perform services or load Continental's grain on ships operated by 
Upper Lakes and threatened Continental with a strike with an object in 
each instance of forcing or requiring Continental, a neutral, to cease 


doing business with Upper Lakes in violation of Section 8(b)(4)(i)(ii)(B). 


le eh ee 

5/ The complaint contains no allegation as to the precise nature of the 
underlying dispute between the parties. 

6/ Respondent ILA contends that the Board can not assert jurisdiction 
over the instant complaint in view of the Supreme Court's "foreign 
flag" rulings (McCulloch v. Sociedad Nacional de Marineros, 372 
U.S. 10, and Incres Steamship Co. v. Maritime Workers, 372 U.S. 

24). “We find no merit in this contention. These cited cases are in- 
apposite to the instant situation. For here an American corporation, 
Continental, filed unfair labor practice charges against two Ameri- 
can labor organizations alleging that they violated the Act by engaging 
in certain specific conduct which occurred on American territory and 
did not directly involve the relationship of Upper Lakes, a foreign cor- 
poration, and its foreign employees. Local 1355 International Long- 
shoremen's Association land Ship Ceiling Com Inc.), 146 
NLRB 723; SS Northern Venture, 139 NLRB 216; and Benz v. Cam- 

ania Naviera Hi 0, 353 U.S, 138, 143, at footnote 5 therein. Also, 

cf. Trial Examiner's instant decision at footnote 13a therein. 

The complaint alleges that Continental is not involved in a labor dis- 
pute with Respondent SIUNA or Respondent Local 418, the latter being 
the collective-bargaining representative of Continental's employees at 
-grain elevators A and B in Chicago for the past 25 years. 
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1. The relationship between Continental and Upper Lakes 

The Respondents contend initially that Continental and Upper Lakes 
are operationally integrated, thereby constituting "allies," "single em- 
ployers," or "joint venturers," as those words of art are customarily 
utilized in an 8(b)(4) context. If this contention is valid, it would then 
follow that Continental would lose its status as a neutral, disinterested 
party to that dispute. In such circumstances, Continental would not be 
entitled to the protection which Congress bestowed upon neutral employ- 
ers in enacting 8(b)(4)(B) and the direct economic pressure brought to 
bear on Continental herein would accordingly constitute lawful primary 
activity for purposes of that section of the Act. However, as elaborated 
below, we are not persuaded, on the entire record, that Respondents’ 
contention is meritorious. 

Continental is engaged in the business of buying and selling grain in 
domestic and foreign markets. In connection with its multi- million dol- 
lar a year operation, Continental owns and maintains a network of grain 
elevators at ports throughout the United States.2/ Upper Lakes is a 
Canadian corporation comprised of three companies performing related 
services -- Upper Lakes Shipping Ltd. (shipping bulk cargoes), Trans- 
Lake Chartering Ltd. (chartering) and Three Rivers Grain & Elevator 
Company Limited (elevator storage). 

According to the undisputed testimony of Upper Lakes' Executive 
Vice-President Mayer, Upper Lakes does not either directly or indirec- 
tly own any part of Continental or its wholly-owned Canadian subsidiary, 
Continental Grain Ltd., Winnipeg. Nor do Upper Lakes' officers and di- 
rectors occupy similar positions with Continental. Conversely, Continen- 
tal does not own any part of Upper Lakes, nor do Continental's officers 
and directors occupy similar positions with Upper Lakes. It is thus ap- 
parent that the Continental and Upper Lakes enterprises are not common- 
ly owned.and are not commonly controlled, either by virtue of interlocking 
corporate directorates or otherwise. 


8/7 The particular conduct in question here occurred exclusively at Con- 


tinental's Chicago elevators. All the episodes, except that of June 20, 
1963, occurred at élevator B. 
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Nevertheless, these two corporate entities have been involved in 
numerous business dealings through the years. By far the most signifi- 
cant dealings for the purpose of this case have occurred since the open- 
ing of the St. Lawrence Seaway in 1959. Prior to 1959 Continental shipped 
only small quantities of grain on the Great Lakes. When it desired to do 
so, Continental utilized the services of lake carriers owned by various 
companies, including Upper Lakes. These services were ordered on an 
individual basis under simple common carriage for hire arrangements. 
No long term formal contractual agreements were involved, Continental 
and Upper Lakes transacted business essentially an this basis for ap- 
proximately 10 years (1949-59). 

The opening of the Seaway, however, revolutionized the entire 
grain exporting business. It enabled big lakers (400,000 - 730,000 bushel 
capacity) to travel from U.S. ports via the Great Lakes to such Canadian 
ports as Montreal, Quebec, Three Rivers, and Sorrell. This, in turn, 
made it possible to use the St. Lawrence River to tranship grain to Euro- 
pean and other foreign ports. It thus became essential from the stand- 
point ob business competition for Continental to acquire a St. Lawrence 
Seaway port in Canada, where it could store grain and tranship it on de- 
mand to Europe and the Far East via ocean-going liners.2/ 

Continental had two available alternatives to meet its needs -- 
either make a multi-million dollar investment and build its own grain 
elevator or arrange to use someone's existing facility. Continental 
chose the latter course; it entered into an arrangement with Upper Lakes 
in 1961. A similar arrangement was in effect through the end of the 
1963 shipping season, whereby Continental obtained the right to use 2.8 
million of the 6 million bushel capacity at Upper Lakes' Three Rivers 


9/ There are public grain elevators at the St. Lawrence Seaway 


ports, but Continental and other companies are only permitted 
to store grain there for short periods of time. 
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grain elevators LY In consideration therefor, Continental agreed to 
use Upper Lakes’ shipping services for all of its grain destined for 
these storage elevators. When the grain arrives there, Continental also 
pays Upper Lakes a regular Canadian-government imposed tariff on a 
daily basis. This is the uniform rate that any other company would pay 
at Three Rivers or any other St. Lawrence port. Also, under this ar- 
rangement, Trans-Lake Chartering, one of three aforementioned com- 
panies comprising Upper Lakes, is obliged to give Continental Canada 
Ltd., Winnipeg, "agency wheatl to the extent of one-third the total 
volume of U.S. grain that Continental puts through the Three Rivers' 
elevator. Apparently, this entire agreement was subject to Canadian 
Government regulgtions concerning how early or late in the season 
American grain can be shipped through Canadian ports and how much 
of it can be stored in Three Rivers. 


While Continental today has arrangements with other companies 
to provide shipping services on the St. Lawrence under simple common 
carriage for hire agreements, only the aforementioned Upper Lakes’ 
arrangement entitles Continental to utilize grain storage facilities and 


19 The 2.8 million bushels represents the total amount of American 

~~ grain that can be stored by Three Rivers. The grain may remain 
in the Three Rivers elevators indefinitely, depending upon the de- 
mand for it by various foreign countries. In practically all cases, 
title to the grain remains vested in Continental while the grain is 
stored at Three Rivers; title passes to the purchaser by a nego- 
tiable bill of lading when the boats are loaded at Three Rivers. 


The "agency wheat" concept is admittedly complicated. Essen- 
tially, it works as follows: The Canadian Wheat Board, a sub- 
division of the Canadian Government, owns wheat and pays various 
Canadian grain merchants a commission and interest for making 
the financial, transportation, and storage arrangements with re- 
spect to these shipments. In these circumstances, the wheat is 
described as agency wheat. 
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to obtain "agency wheat" as well. It is thus evident that the above ar- 
rangement is not similar either to Continental's earlier arrangements 
with Upper Lakes or to any of its current relationships with other car- 
riers. 

Mindful of the presence of these special aspects in the Continental- 
Upper Lakes business relationship, we are nevertheless of the opinion 
that Respondents have failed to satisfy their burden!/ of establishing 
a basis for applying the "ally," "single employer," or "joint venture"'-- 
type concepts here. In arriving at this conclusion after scrutinizing the 
instant facts, we are persuaded particularly by the absence of any com- 
mon ownership or common control and by the fact that these two com- 
panies are operated independently 13/ Accordingly, we find, in agree- 
ment with the Trial Examiner, that Continental is a neutral employer 
in the instant case for purposes of Section 8(b)(4)(B). 


2. SIUNA's Liability 


Respondent Seafarers’ International is a parent organization com- 
prised of four affiliated district organizations, including SIU, Canada. 
As found by the Trial Examiner, these districts operate autonomously 
of the International. Mr. Hal Banks is President of SIU, Canada, and, 
in addition, an Executive Vice-President of Seafarers’ International. 
His Union, SIU, Canada, was engaged in a labor dispute with Upper 
Lakes. In furtherance of this dispute, Banks delivered a speech to a 
Great Lakes District meeting of the ILA in Detroit on March 1, 1963; 
Banks talked about his Union and then asked the convention comprised 
of 200-250 delegates to support his Union again in 1963 as it had in 


12/ Marsh Foodliners, Inc., 114 NLRB 639, 642. 


13/ Cf. N.L.R.B. v. Denver Building & Construction Trades Council, 
‘ 341 U.S. 675, Irwin - Lyons ‘om zi , Acme 
Concrete & Sipply Company, 187 NERB 1821, and t Nowe 
8, Inc., 138 B : 


papers, Ine, 3, 1347-48 enfd, -322 F. 
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1962, namely, by not loading Upper Lakes' vessels. Local 418's repre- 
sentatives, employees of Continental, were in attendance and partici- 
pated in a voice vote to support Banks’ plea. 

With respect to SIUNA's alleged commission of an sitet labor 
practice, the complaint rests exclusively on this above-described in- 
cident and it is the basis upon which the General Counsel seeks to im- 
pose responsibility on the Seafarers’ International.’ Thus, it is the 
General Counsel's contention that Banks’ speech induced Continentalfs 
employees in attendance at the meeting and likewise constituted a threat 
to Continental with an object of forcing Continental to cease doing busi- 
ness with Upper Lakes in violation of 8(b)(4)(i)(ii)(B). We find, however, 
in agreement with the Trial Examiner's finding and his rationale, as 
well, that the mere fact that SIU, Canada, and SIUNA are affiliated is 
not itself sufficient to establish the responsibility of Respondent Sea- 
farers' International for Banks’ conduct. Accordingly, without reaching 
the question whether Banks' above speech constituted lawful primary 
strike action or an inducement to engage in unlawful secondary boycott 
activity, we find that the named Respondent, SIUNA, is not responsible 
for any of the acts in question alleged to have constituted unfair labor 
practices. We shall therefore dismiss the complaint with respect to 
SIUNA. 

3. ILA, Local 418's Liability 

The General Counsel alleges that Local 418, through the acts of 
President Conner, trustee Garvey, acting steward Novosel and steward 
Simmons, violated Section 8(b)(4)(i) and (ii)(B) on numbrous occasions 
during the period February 15 to June 20, 1963, by inducing its mem- 
bers, employees of Continental, not to load Upper Lakes' vessels and 
by threatening Continental's officials with an object in each instance 
of forcing Continental to cease doing business with Upper Lakes. 


14/ While the record also contains tangential reference to comments 
made by a Mr. Al Tanner which may arguably have constituted un- 
lawful inducements of Continental's employees not to load Upper 
Lakes'ships, the record does not establish that Tanner is either 
a SIUNA official or an agent of the named:Respondent. 
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Relying principally on the conduct of President Conner, the Trial 
Examiner found that Local 418 engaged in numerous specific acts con- 
stituting inducements and threats within the meaning of 8(b)(4)(i) and 
(iB). The Respondent takes issue with these findings on two general 
counts: (1) there was insufficient evidence to establish any inducements 
or threats; and (2) even assuming the sufficiency of such evidence, the 
inducements and threats did not constitute 8(b)(4)(i) and (ii)(B) violations 
as a matter of law. We shall address ourselves to these contentions 
seriatim. 

First, we are mindful of the fact that there is little direct evidence 
to establish that Conner, or indeed any other Local 418 official, induced 
or encouraged Continental's employees not to load Upper Lakes’ ships. 
We are not persuaded, however, that the seeming lack of such evidence 
is necessarily fatal to the General Counsel's case. For the circumstan- 
tial evidence present ineluctably draws us to the opposite conclusion. 
Thus, it is clear from the undisputed testimony of Continental's Execu- 
tive Vice-President, Julius Mayer 2 that he requested Conner's assist- 
ance in getting Upper Lakes’ ships loaded but that Conner informed him 
time and time again during the critical period herein that: (1) Local 
418 was supporting Banks’ union, SIU, Canada, in its dispute with Upper 
Lakes; (2) Conner would not instruct his men to load Upper Lakes' ves- 
sels; and, (3) Continental's grain would be loaded if Continental used 
vessels of another shipping company. Additionally, Mayer testified that 
Conner made several references to the fact that there was an "invisible 
picket line” around Upper Lakes’ vessels docked alongside of Continen- 
tal’s Chicago grain elevators and that Continental would have trouble 
at its Texas elevators and with its railroad boxcars at Chicago and else- 
where if it persisted in attempts to get Upper Lakes’ ships loaded. 


15/ The Respondent Local 418's contention to the contrary notwith- 
standing, we find no basis for reversing the Trial Examiner's 
determination that Mayer was a credible witness. 
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Furthermore, the testimony of trustee Garvey, 207 a union officer under 


the express terms of Local 418's constitution and bylaws, discloses that 
he attended a union meeting in April 1963 together with Conner and other 
union officials, that the SIU - Upper Lakes situation was discussed, and 
that it was agreed that the situation would remain the same -- Local 418 
would continue to refuse to load Upper Lakes' ships 2¢/ As evidenced by 
the mentioned pronouncements of its high echelon officials, Local 418's 
established and unequivocal policy was thus to support SIU, Canada, in 
its dispute with Upper Lakes by refusing to load Continental's grain on 
Upper Lakes’ ships at Continental's Chicago elevators. 


The remaining evidentiary question is whether the ensuing fail- 
ure to load the SS Shaw on numerous occasions between April 21 and 
June 20, 1963, was attributable in each instance solely to the individual 
decisions of all of Continental's employees, as urged by Respondent 418, 
or rather to the fact that Local 418's above policy was disseminated to 
its membership and they acted in reliance thereon. The latter explana- 
tion, in our opinion, is by far the more plausible. Indeed, we note that 
Conner informally called a union meeting on May 29 to discuss the 
course of action to be taken after the U. S. Marshall served each mem- 
ber of Local 418 with a certified copy of the Federal District Court's 


10(1) injunction order 18/ Subsequently, Conner announced to manage- 
ment's representatives at the dock that the Shaw would not be loaded. 
And it was not loaded. This episode, in our view simply illustrates 
that decisions whether or not to load Upper Lakes’ vessels were, in 
fact, Union decisions, not those of some 25 bargaining unit members 


The testimony of Continental Superintendent, Goldschmidt and 
Assistant Superintendent Borchert corroborates Garvey's above 
version. 

One month earlier, in March 1968, delegates of Local 418 attended 
a meeting of Great Lakes District of ILA in which the latter body 
also voted to support Banks' union in its dispute with Upper Lakes. 
As pointed out in the Trial Examiner's Decision, this injuction re- 
quired that Local 418, its officers and agents, withdraw all requests 
and appeals to employees of Continental not to load (Continued) 
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who coincidentally, although acting as individuals, all happened to be of 
one and the same mind. Accordingly, we find that Local 418 induced or 
encouraged its membership not to load Upper Lakes’ vessels with an 
object of forcing Continental to cease doing business with Upper Lakes 
Within the meaning of 8(b\(4)(i)(B).22/ We likewise find that Conner’s 
mentioned comments to Mayer constitute threats for a similar object 


within the meaning of 8(b)(4)(ii(B). 


It is thus clear that Respondent Local 418 engaged in conduct 
which falls within the literal language of Section 8(b)(4)(B). Nevertheless, 
Local 418 urges that its activity constitutes traditional primary strike 
action and therefore is not violative of the Act. 

We agree that primary strike action is lawful for purposes of 
8(b)(4)(B) even though it may fall within the literal strictures of that 
section. Indeed, this very principle has found expression in Board de- 
cisions ever since the passage of the Taft-Hartley amendments. In re- 
jecting a literal interpretation of 8(b)(4)(A), the predecessor of the 
present 8(b)(4\(B), the Board frequently pointed out that the legislative 
history of Taft-Hartley demonstrated persuasively that the Congress 
only sought to ban certain secondary activity 20/ The primary-secondary 
dichotomy was again endorsed by the Congress in the 1959 Landrum- 
Griffin amendments--the proviso to subsection 8(b)(4)(B) expressly pro- 
tects primary strikes and primary picketing. It is thus manifest that 
this section was in no wise intended to interfere with labor's right to 


(Continued) grain on Upper Lakes’ ships and further required 
Local 418, its officers and agents, to advise the employees that 
they were free to perform any and all services for Continental 
in loading Upper Lakes’ ships. 
19/ International Brotherhood of Electrical Workers, Local 501. et al. 
~~  ‘'¥.N.LR.B., 641 U.S. 694. 


20/ See, for example, Pure Oil Com , 84 NLRB 315, 318, and 
Schultz Refrigerated Service, Inc., a NLRB 502, 504. 
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engage in traditional primary strike action and it therefore can not be 
read literally, lest all such traditional activity be prohibited.» 21/ 


We are asked to hold that Local 418's inducements of Continental 
employees to refuse to perform certain duties falling within the normal 
scope of their employment do not fall within 8(b)(4)(B)'s ban against 
secondary activity because SIU, Canada, lawfully could have made simi- 
lar inducements to those employees, had it chosen to do 80.22/ To sup- 
port this premise, Local 418 relies on Moore Dry Dock23/ as establish- 
ing that SIU, Canada, could have established a lawful primary picket 
line around the SS Shaw, while that vessel was at Continental's premises, 
with the object of inducing Continental's ea not to load the ves- 
sel; on me cases as Pure Oil Company, 24 4/ and Interborough Ni 

mpany 2” as establishing that SIU, Canada, could have addressed 
seme line appeals to Continental's employees in the form of "hot 


21/ See Lo v. N.L.R.B. (General Electric), 366 U.S. 667, 


Ober rer cited with approval in the Supreme Court's decision 
in Steelworkers v. N.L.R.B, (Carrier Corp.), 376 U.S. 492, March 
23, 1964. 

22/ The record does not show the precise reasons why SIU, Canada, 
did not picket the SS Shaw but it appears that it was enjoined 
from picketing Upper Lakes vessels in the Chicago area. 


23/ Sailors Union of the Pacific, AFL (Moore Dry Dock Company), 


92 NLRB 547. 


24/ Oil Workers International Union, Local Union 346, CIO (The 
Pure Oil Com 84 NLRB 315. See also Moore Dry D 


/ Company, supra. 
25, 
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cargo letters,"’ convention appeals, and the like, so long as such appeals 


only induced action at the situs of the dispute; and on cases. such as 
26/ 


Milwaukee Plywood Company,— and Columbia Southern Chemical Cor- 
ati 


poration,— as establishing that Local 418, though not involved direct- 
ly in a dispute with Upper Lakes, could engage in exactly the same kind 
of inducement of secondary employees as SIU, Canada, lawfully could 
have done. 

While there is an appearance of logic to the argument as spelled 
out by Local 418, all minor premises have by no means been proven. 
Thus, while the Board has indicated in certain cases that a secondary 
union violates Section 8(b)(4)(B) if its inducements of secondary employ+ 
ees are made in support of unlawful inducements of the same employees 

28/ no case has been cited in support of the pro- 
position that such inducements necessarily constitute legitimate pri- 
mary activity in the absence of such unlawful inducements by the pri- 
mary union. The Columbia Chemical case merely establishes that 
secondary unions: may induce primary employees to respect the primary 
picket line posted at their employer’s place of business on 2 common 
situs, even though it has been posted by another union. Milwaukee Ply- 
wood ¢ establishes no more than that a secondary union may induce 
secondary employees, whom it represents, to respect a primary picket 
line posted by another union at a fixed primary situs. These cases do 
not establish the principle that a secondary union may induce secondary 
employees to respect a nonexistent or "phantom" picket line around an 
ambulatory primary situs when it is present at a neutral employer to 
réfuse to make deliveries of their employers’ products to the primary 
employer if such action is within the scope of their normal duties. 


26/ Chauffeurs, Teamsters and Helpers "General" Local No. 200 
er, (Milwaukee Plywood Com: eG NLRB 650 


rentices of the Plumb- 
a. AF 


0 NLRB 204. 
ongshoremen's 
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mises. Indeed, in Fairway Farms, inc.,22/ the one case involving such 
activity which has been bropght to our attention, the Board found that ap- 
peals of a secondary union to secondary employees, whom it represented, 
asking them not to load the trucks of the primary employer, constituted 
violttions of Section 8(b)(4)(B). Thus, the Fairway Farms decision 
stands for the proposition that, in the absence of a lawful primary picket 
line around the ambulatory primary situs when it is present at a neutral 
employer's premises, the secondary union may not induce the employees 
of that neutral employer to refuse to make deliveries of their employers’ 
products to the primary employer if such action is within the scope of 
their normal duties. 


We see no reason to reach a different result herein; nor do we 
believe a different result is required by the Pure Oil and Interborough 
News decisions 2° In those cases, primary unions addressed appeals 
to employees of neutral employers at their employers’ premises, which, 
in essence, notified the secondary employees that the primary employer 
was strike bound and asked the secondary employees to refuse to per- 
form services at the primary employer's premises if and when their 
normal duties would bring them to such premises. In each of those 
cases, the non-picket line appeals were in implementation of permis- 
sible picket line activity at the primary situs. The problem posed in 
each case was the familiar, yet difficult, one of determining whether 
the non-picketing appeals were intended to induce action only at the 


29/ Focal B4 “Saco ast Srotheriicod of Meaiinters Y Chttoaes 


Warehousemen and Helpers of a are ie 182, International 
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primary situs and thus amounted to no more than a request not to cross 
a primary picket line, or were directed towards inducing action directed 
against the secondary employer in order to force it to cease dealing with 
the primary employer. It is apparent in each case that the existence of 
the primary picket line confronting the secondary employees, when they 
came to perform services for their employer at the primary employer's 
premises, was a crucial factor in the Board's conclusion that the non- 
picketing appeals of the primary union "amounted to nothing more than 

a request to respect a primary picket line at the Employer's premises."2! 
Contrary to Local 418's contention, these cases do not establish the right 
of a secondary union to induce employees of a secondary employer, at 
whose premises the ambulatory situs is temporarily located, to refuse 
to perform services for their employer in the absence of a lawful picket 
line. Rather, we think these decisions comport with our conclusion that, 
at least in a case such as this one, where the labor dispute is between a 
primary employer with an ambulatory situs and a union other than the 
one which seeks to induce secondary employees to take action because 

of that dispute, there must be some clear and contemporaneous notice 
given by the primary union to the employees appealed to, and to the 
neutral employer at whose premises the dispute becomes active, that 

the labor dispute involved is between it and the primary employer. Un- 
less such notice is given, the dispute takes on the appearance and charac- 
ter of a dispute between the “inducing” union and the neutral employer 
over the latter’s dealings with the primary employer rather than of a 
dispute between the primary union and the primary employer. 


In cases involving picketing of an ambulatory situs temporarily 
located at a neutral employer's premises, the Board, in recognition of 
the fact that 


31/ Pure Oil Com , supra, cited in each of the other cases herein 
discussed. Athoeh, terbor ough News, the primary union 
did not picket "each and every one’ e entrances to the pri- 


mary premises, the Trial Examiner did find that the picketing 
(Continued) 
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- . - picketing which induces secondary employees to 
respect a picket line is not the equivalent of picketing 
which has an object of inducing those employees to en- 
gage in concerted conduct against their own employer 
in order to force him to refuse to deal with the struck 
employer. . . .32/ 

aa 33/ 


applies the Moore Dry Dock tests,— to determine whether the picket- 
ing has one or the other of these objects. These tests require, in effect, 
that the picketing union give notice to the neutral employer's employees, 
as well as to all other employees who have business with the neutral 
employer, that its dispute is with the primary, not the neutral employer. 
Though these tests impose some limitation on the union's freedom to 
picket the primary employer, they nevertheless do protect its right, 

and the right of other unions who would aid its cause, to appeal to all 
employees approaching the picket line to extend the union member's 
traditional gesture of support to the primary union, namely ‘@ refusal 

to cross its lawful picket line in order not to contribute to the opera- 
tions the picket line is endeavoring to halt, while at the same time they 
protect the neutral employer, at whose premises the dispute is located, 
from becoming an object of secondary pressure. 


The underlying considerations that lead the Board in ambulatory 
situs situations to infer an unlawful objective when picketing deviates 
from Moore Dry Dock standards also dictate a like inference where 
pressures are exerted against the neutral employees by a secondary 
union in the absence of a picket line directed at the primary employer 
while the situs of the dispute is lodged at the neutral premises. A 
failure to draw an inference of illegality in such circumstances would 


/ (Continued) placed the secondary employees, who were asked 
“~~ not to make newspaper deliveries to those premises, on notice 
that the premises were strike bound. 
$2/ Local 761, Electrical Workers, IUE, v. N.L.R.B., (General Elec- 


c Com 3. R 
The Moore . Dock tests require that picketing and accompany- 
ing appeals be ited in time and place to the immediate vicinity 
of the primary situs; that the primary employer be engaged in his 
normal business at such situs; and that the union clearly identify 
that its dispute is with the primary employer. 
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give, it seems to us, greater freedom to secondary unions to disrupt the 
business of the neutral employer whose premises temporarily house the 


primary ambulatory situs, than is given under our Moore Dry Dock tests 
to the primary union directly involved. Moreover, to permit such con- 
duct on the theory that a “phantom” or "invisible" picket line is to be 
presumed even though there is no picket line in fact, would provide a 
ready device for evading the effects of an injunction prohibiting picketing 
that might be obtained against the primary union.°4/ It would also de- 
stroy the careful balance now existing between the right of the primary 
union, and those unions who would take up its cause, to appeal to employ- 
ees approaching struck "ambulatory" premises to refrain from entering 
those premises, and the right of the neutral employers to remain free 
from pressures directed towards forcing them to cease dealing with the 
primary employer. 


34/ It should be noted that the record reveals that a few weeks prior 

~~ to the arrival of the SS Shaw at Continental’s dock, Connor, Presi- 
dent of Local 418 gave Gunther Goldschmidt, superintendent of 
Continental's grain elevator, a list of ships owned by Upper Lakes 
Shipping, and informed him that there would be trouble loading 
those ships because they would be picketed as a result of the labor 
conflict between SIU, Canada, and Upper Lakes, Shortly thereafter, 
the SS Ericson, one of the ships listed, appeared at Continental's 
dock. A picket line was established around the ship and it was not 
loaded until after the picket line was removed pursuant to an in- 
junction obtained by Continental. Two weeks later, the SS Shaw 
docked for the purpose of receiving Continental's grain. Though 
the SS Shaw was not picketed because of the fact that Continental 
had obtained the aforementioned injunction, as was pointed out to 
Connor by an official of Continental, Local 418 members employed 
by Continental refused to load the ship. 

It should also be noted that the parties to the primary dispute, 
Upper Lakes Shipping, the owner ff the SS Shaw under a foreign 
Flag, and SIU, Canada, were both beyond the jurisdiction of the 
Board to prosecute or protect in matters directly relating to their 
primary dispute (Incres Steamship Co. v. Maritime Workers, 

McCulloch ¥- Sociedad Nacional de Marineros, supra). 

ges filed by the t Upper 8 and the ana- 
dian National Maritime Union and Canadian Brotherhood of Rail- 
way Workers alleging violations of Section 8(a)(1), (2) and (3) and 
8(b)(1)(A) and (2) of the Act were accordingly dismissed by the 

(Continuéd) 
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Accordingly, as Local 418 engaged in the acts of inducement com- 
plained of in response to appeals for support made by SIU, Canada, long 
before the primary situs in the form of the SS Shaw was located at 
Continental's premises, as Local 418’s inducements were not in imple- 
mentation of a lawful SIU, Canada, picket line nor of any other contempo- 
raneous notice by SIU, Canada, that it was engaging in a primary dispute 
with Upper Lakes Shipping, and as Local 418 made direct threats to Con- 
tinental of trouble elsewhere if it persisted in using Upper Lakes ships 
to transport its grain, we find that Local 418's inducements of Continental 
employees to refuse to load Continental's grain on the SS Shaw, as well 
as its direct threats to Continental officials, were engaged in with an ob- 


ject of forcing Continental to cease dealing with Upper Lakes Shipping, 


and, therefore, violated Section 8(b)(4)(i) and (1i)(B) of the Act.22/ 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby adopts as its Order 
the Recommended Order of the Trial Examiner and orders that the 
Respondent, Grain Elevator, Flour and Feed Mill Workers, International 
Longshoremen Association, Local 418, AFL-CIO, its officers, agents, 
and representatives, shall: 


(Continued) General Counsel on February 19, 1963. State action 
directed at such matters was, therefore, not preempted under San 
Diego Building Trades Council v. Garmon, 359 U.S. 236. Conduct 
connection with such a dispute which is found to have a proscribed 
object under Section 8(b)(4)(B) in relation to an employer within the 
Board's jurisdiction, however, is clearly cognizable under the Act. 


Great Lakes District, Seafarers International Union of North Americ 
AFLACIO, (Upper Lakes Shipping, Ltd.) 6s Northern Venture > 5 
216; 
35/ We find no merit in Respondent's contention that General Counsel's 


conduct in issuing the instant complaint was unfair, arbitrary, or 
capricious. 


292 


1. Cease and desist from: 

(a) Engaging in or inducing or encouraging individuals employed 
by Continental Grain Company, or any other person engaged in commerce, 
or in an industry affecting commerce, to engage in strikes or refusals in 
the course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials, or com- 
modities, or to perform any services, or to threaten, coerce, or restrain 
Continental Grain Company, or any other employer engaged in commerce 
or in an industry affecting commerce, where an object thereof is to force 
or require Continental Grain Company, or any other employer or person, 
to cease doing business with Upper Lakes Shipping Ltd. 

2. Take the following affirmative action which the Board finds is 
necessary to effectuate the policies of the Act: 

(a) Post in each of the Respondent Local 418's business offices, 
meeting halls, and all places where notices to members are customarily 
posted, copies of the attached notice marked "Appendix, "20/ Copies of 
said notice, to be furnished by the Regional Director for Region 13, shall, 
after being duly signed by Local 418's representative, be posted by the 
Union immediately upon receipt thereof, and be maintained by it for 60 
consecutive days thereafter, in conspicuous places, including all places 
where notices to members are customarily posted. Reasonable steps 
shall be taken by Local 418 to insure that said notices are not altered, de- 
faced, or covered by any other material. 

(b) Sign and mail sufficient copies of the notice to the Regional 
Director for Region 13, for posting by Continental Grain Company, said 
Employer being willing, at all locations where notices to its employees 
are customarily posted. 

(ec) Notify said Regional Director, in writing, within 10 days 
from the receipt of this Order, what steps have been taken to comply 
herewith. 


$6/ In the event that this Order is enforced by a decree of a United 

“—~ States Court of Appeals, there shall be substituted for the words 
"a Decision and Order" the words "a Decree of the United States 
Court of Appeals, Enforcing an Order". 
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IT IS HEREBY FURTHER ORDERED that the complaint be, and it 
hereby is, dismissed insofar as it alleges violations of the Act by Re- 
spondent Seafarers' International Union of North America. 

Dated, Washington, D.C. October 29, 1965. 


Frank W. McCulloch, Chairman 


John H. Fanning, Member 


Sam Zagoria, Member 


NATIONAL LABOR RELATIONS BOARD. 


Members Brown and Jenkins, dissenting in part: 


For the reasons set forth in the majority opinion, we concur with 
our colleagues’ conclusion to dismiss the instant eomplaint against Sea- 
farers' International Union. We disagree, however, with their further 
finding that ILA, Local 418, violated Section 8(b)(4)(i) and (1i)(B) of the 
Act. 

As we analyze the case, Upper Lakes, a Canadian corporation, and 
SIU, Canada, were involved in a primary labor dispute and Respondent 
Local 418 engaged in sympathy action in support of the striking union's 
cause. Accordingly, even though SIU, Canada, is not a party Respondent, 
we initially turn our attention to the nature of its conduct and the con- 
comitant question whether such conduct constitutes lawful primary strike 
action. For it is our understanding both from prior Board and Court 
decisions that the liability of a secondary or stranger union engaged in 
sympathy action is linked closely with the legality of the striking union's 
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own conduct under Section 8(b)(4) of the Act. 3t/ 


1. Background analysis concerning SIU, Canada's, conduct. 

In most cases involving an industrial facility, a struck employer's 
plant occupies a fixed geographical location and these premises are, in 
effect, conterminous with the situs of the primary dispute. There are 
certain special mobile industries, however, including that involved here~ 
in, where the primary situs is roving or ambulatory and not limited to a 
fixed location. Thus, the Upper Lakes’ ships are properly deemed the 
“situs” of the primary dispute in which seamen represented by SIU, 
Canada, are seeking recognition from Upper Lakes.22/ Where a roving 
primary situs is temporarily located at the premises of a neutral em- 
ployer, we have a So- called "common situs,” situation. The general 
principles pertaining to common situs situations were developed in 
Moore Dry Dock (92 NLRB 547) and were designed to balance two 
competing interests. namely, labor's right to engage in primary strike 
action vis a vis the insulation of neutral employers from economic 
pressure flowing from disputes not of their own making. 


Provided that the striking union complies with Moore Dry Dock 
conditions, it may engage in lawful primary picketing, albeit on the pre- 


mises of a neutral eimployer == In such circumstances, the Board 


a eS eS 

37/ See Milwaukee Plywood Company, 126 NLRB 650 enfd. 285 F. 325 
(C.A. 7); Truck Drivers Union Local 413 v. N.L.R.B., 334 F. 2d. 
539, 542-546 (C.A. D.C.), cert. denied 379 U.S. 916. See, also, 
New York Shipping Association, 107 NLRB 686, and Crystal Palace 
Market, 116 NLRB 856, enfd. 249 F. 2d 591 (C.A. 9). In New York 
Shipping Association and gtal Palace Market, for example, the 
striking union engaged in sO) conduct because its picketing at a 
neutral employer's premises failed to comply with Moore Dry Dock. 
In such circumstances, where a secondary union lent its support by 
inducing its membership not to cross a picket line at the secondary 
situs, the Board found that the unions were acting in concert or as 
joint venturers and the secondary union was held jointly accountable 
for the 8(b)(4) violation. 
Sailors Union of the Pacific (Moore , 92 NLRB 
547, and SIU v. N.L.R.B. Dome Production Com: 265 F. 
2d 585 (C.A.D.C.) reversi 

39/ "The location of the picketing is an important but not decisive factor." 


=" Steelworkers v. N.L.R.B. (Carrier Corporation), 376 U.S., 492, 499. 
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has also held in Moore Dry Dock, Pure on ,40/ and Chicago Calumet 


Stevedoring,“// that so-called "hot letters" written by the striking 
union appealing to other labor unions representing employees of neutral 
employers not to cross a picket line to perform services at the situs 

of the dispute constitute lawful primary activity. Direct oral appeals 
by representatives of the striking union to employees of neutral em- 
ployers inviting action at the situs have likewise been accorded a pro- 
tected status & The Board's rationale was that the letters and oral 


appeals invited action only at the situs of the dispute and were thus 
tantamount to a striking union's resort to the traditional primary wea- 
pon of establishing a picket line to appeal to neutral employees at the 


situs not to enter the struck premises. Significantly, neither tre-fact: 
that the inducement actually took place on a neutral employer's pre- 
mises nor that it had an object falling within the statute's literal language 
militated against the Board's "lawful primary action" findings. 

This rationale is equally relevant here. In furtherance of its pri- 
mary labor dispute, SIU, Canada, could have followed Upper Lakes' 
ships and engaged in lawful primary picketing at Continental's dock, 
provided that it complied with Moore Dry Dock. Additionally, prior to 
the time that Continental's employees arrived at the picket line, SIU, 
Canada, could have appealed to them either directly or indirectly through 
their bargaining representative, Local 418, to refrain from performing 
services at the situs. 

While SIU, Canada, was not engaged in picketing during the cru- 
cial period herein.49/ it did, through its president, Hal Banks, make 
verbal overtures of like import to Continental's employees. Banks ad 
dressed a Great Lakes District meeting of the ILA in Detroit on March 1, 


84 NLRB 315. 

125 NLRB 118. 

interbor ug News Company, 90 NLRB 2135. 

The SS Erickson had been picketed in the spring of 1962, However, 
that picketing was enjoined, apparently as a result of a State Court 
proceeding, for reasons undisclosed by the record. 
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1963, and encouraged the delegates, who included, inter alia, members 
of Local 418 employed by Continental, to support his union in its dispute 
with Upper Lakes by refusing to load vessels of the struck employer. 

If this conduct of SIU, Canada, were in issue, we would have found, con- 


sistent with the Pure Oil, Interborough News, Moore Dry Dock, and 
Chicago Calumet Stevedoring approach, that Banks’ plea constituted 


traditional lawful primary strike action; this is so because such con- 
duct only invited action at the situs by neutral employees of Continental! 
whose mission contributes to Upper Lakes day-to-day operations which 
the strike was endeavoring to halt 44 

Our colleagues, however, would apparently reach an opposite con- 
clusion because of the absence of picketing which clearly designates the 
primary employer and defines the geographical boundary of the primary 
dispute when the situs rests on a neutral employer's premises. It is 
their view that in the absence of such picketing the possibility exists 
that Continental, a neutral, will be completely enmeshed in a labor dis- 
pute not of its own making. We agree that the Board must vigorously 
enforce its Moore Dry Dock conditions, lest such possibility becomes 
reality. But the simple answer to the majority's contention is that the 
record evidence refutes it here. For SIU, Canada, did not induce Con- 
tinental'’s employees to engage in a general strike against their own em- 
ployer; nor did Continental's employees refuse to load grain on ships 
owned by companies other than Upper Lakes.49/ In essence, then, Con- 
tinental was not enmeshed in the instant dispute to any greater extent 
than if SIU, Canada, had maintained a lawful picket line around the SS 
Shaw which resulted in a refusal by Continental's employees to load 
grain on that ship. Indeed, it can be persuasively argued that the ab- 
sence of a picket line here afforded Continental, a neutral, greater pro- 
tection -- it removed the possibility that various third parties arriving 


44/ Steelworkers v. N.L.R.B. (Carrier Corporation), supra, at 498-499. 
45/ Id. at 499. 
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at the situs to do business with Continental (unrelated to loading Upper 
Lakes’ ships) might refrain from doing so upon observing a picket line 
around the struck ship. In these circumstances, we cannot subscribe to 
our colleagues’ willingness to attach controlling significance to the ab- 
sence of actual picketing at the situs in distinguishing between lawful 
primary and unlawful secondary activity 4 

2. ILA, Local 418's Liability. 

Having concluded that the striking union's oral appeals to Continen- 
tal'si employees constituted traditional primary strike action, we now con- 
sider whether Local 418 has committed any unfair labor practices. 
Initially, it should be emphasized that Local 418's actions were at most 
coextensive with those of the striking union. (See p. 20, supra). Thus, 
in direct response to SIU, Canada's plea for support, Local 418 merely 
appealed to its membership not to load Continental's grain on Upper 
Lakes' ships at elevators A and B at the port of Chicago, and Local 418, 
in turn, advised Continental's officials that these particular ships would 
not be loadea.27/ Clearly these limited appeals only invited action at 
the primary situs by those employees of Continental whose duties con- 
tributed to the daily operations of Upper Lakes which the strike was 
endeavoring to halt. 

It therefore follows that Local 418 was not engaged in unlawful 
secondary action. Nor does the fact that Local 418 is a stranger union 
militate against this conclusion. The Board has long recognized the 
validity ofthis basic tenet. Thus, in Milwaukee Plywood Company, 126 
NLRB 650, the Board commented significantly: 


46/ The difficulty of resting a legal conclusion on such a tenuous ground 
is highlighted here by the fact that picketing was once in progress, 
was subsequently enjoined, and yet was still allegedly continuing as 
of the date of the hearing, albeit in the form of an "invisible picket 
line.” 

47/ We do not attach any significance to Moyer's partially ambiguous 

— testimony that Connor remarked to him on one occasion that he had 
a message from Scotty Opherson of the SIU that if Continental per- 
sisted in trying to load Upper Lakes": ships it would have difficulty 

(Continued) 
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The fact that one labor organization rather than another is 

engaging in allegedly unlawful conduct does not afford a 

basis to resolve the issue of legality [primarily strike versus 

secondary boycott]. Here the conduct of [the secondary union] 
. was not substantially different from the impact of the 


picket line itself . - - -48/ 
To date, in analyzing sympathetic action cases under 8(b)(4), the Board 
has endorsed the position that the key question is not “by whom" economic 
pressure is being brought to bear but whether the pressure is brought to 
pear on the primary employer at 2 situs of the dispute. 

As we read the ve history of the provisions of 

Section 8(b)(4)(A) here involved, Congress was not con- 

rotect prim ry emp oyers agains ry] essures 


sinterested 
ons. 48 
has meant that a union engaged in sympathy 
that the striking union's conduct consti-.- 
tutes lawful primary action rather than an unlawful secondary boycott. 
And, as we have seen above, SIU, Canada's conduct clearly fell within 


the former category. 
In view of all the foregoing, we would find that Respondent ILA, 


Local 418, was engaged in lawful primary activity and dismiss the en- 
tire complaint. 
Dated, Washington, D.C. October 29, 1965 


Gerald A. Brown, 
Howard Jenkins, Jr., 
NATIONAL LABOR RE 


(Continued) in getting railroad box cars in and out of Continental's 

and that Connor told him (Moyer) on another occasion that 

Continental would have trouble at its Texas elevators. 

48/ 126 nary oe 651. See, also, Truckdrivers Local 413 v. N.L.R.B., 
p. 28. 


49, / acrambia-Southern Chemical Corporation, 110 NLRB 206, 209. 
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APPENDIX 


NOTICE 


TO ALL MEMBERS OF GRAIN ELEVATOR, FLOUR AND 
FEED MILL WORKERS, INTERNATIONAL 
LONGSHOREMEN ASSOCIATION, 

LOCAL 418, AFL-CIO 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, as amended, we hereby 
notify you that: 


WE WILL NOT engage in or induce or encourage individuals 
employed by CONTINENTAL GRAIN COMPANY, or any other 
person engaged in commerce or in an industry affecting com- 
merce, to engage in strikes or refusals in the course of their 
employment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, materials, articles, or com- 
modities, or to perform any services, where am object thereof 
is to force or require the aforesaid employers or persons to 
cease doing business with UPPER LAKES SHIPPING LTD. 


WE WILL NOT threaten, coerce, or restrain CONTINENTAL 
GRAIN COMPANY, or any other person engaged in commerce 
or in an industry affecting commerce, where an object there- 
of is to force or require the aforesaid employers, or any other 
employer or person, to cease doing business with UPPER 
LAKES SHIPPING LTD. 


GRAIN ELEVATOR, FLOUR AND ° 
FEED MILL WORKERS, INTER- 
NATIONAL LONGSHOREMEN 
ASSOCIATION, LOCAL 418, AFL- 
CIO | 

or: ation 


by 
(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. 

Employees may communicate directly with the Board's Regional 
Office, 881 U.S. Courthouse & Federal Office Building 219 S. Dearborn 
St., Chicago, Ill., 60604, Tel. No. 828-7597, if they have any questions 
concerning this notice or compliance with its provisions. 


BRIEF FOR PETITIONER. 


in the 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 19,754 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHOREMEN 


ASSOCIATION, LOCAL 418, AFL-CIO, 
Petitioner, 


vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE, AND ON CROSS-PETITION 
TO ENFORCE AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOAED. 


United States Court of Appeals M. Farepman, 


lor the Orerr ct of Columbia Cir A. Karz, 
7 South Dearborn Street, 


FRED MAY 2 4 1966 Chicago, Illinois 60603; 
Georce KaurMann, 
2 Ronatp RosEnsexa, 
Wat bane antseu? 173 K Street, N. W., 


ERK 
a Washington 6, D. C., 
Attorneys for Petitioner. 


STATEMENT OF QUESTIONS PRESENTED. 


As set forth in the Prehearing Conference Stipulation, 
the issues are as follows: 


1. Whether the Board’s conclusion that petitioner vio- 
lated Section 8(b) (4) (i) and (ii)(B) of the Act is supported 


by the facts and the law. 
2. Whether the Board had jurisdiction herein. 


3. Whether the General Counsel acted arbitrarily and 
capriciously in issuing the complaint herein. 


INDEX. 


Statement of Questions Presented 

Table of Cases 

Jurisdictional Statement and Statement of the Case.. 
Statutes Involved .... ..---- eee cece rere cece eeeees 
Statement of Points 


Summary of Argument .... ..--.+---eete ree ee reese 7 


Argument: 
I. The Conduct of Local 418 Was Primary Ac- 
tivity. 

A. The Board Majority Errs in Creating the 
Novel Requirement of Picketing or Con- 
temporaneous Notice by the Primary 
Union as a Condition of Inducing Other- 
wise Lawful Activity at the Situs of the 
Dispute 
1. Continental and Its Employees Already 

Had Actual Knowledge of the Primary 
Dispute and Therefore ‘‘Contempo- 
rancous Notice’’ Is a Meaningless Re- 
quirement . . 2. 2... ee eee eect eee eee 

. The Unprecedented Requirement That 
There Be Picketing by the Primary 
Union Is Contrary to the Policy of the 
Act and Erroneous 


The Board Erred in Establishing a Dif- 
ferent Test of Legality for Local 418 Than 
the Test of Means and Objective as Ap- 
plied to the Primary Union 


ii 


Substantial Evidence Does Not Support 

the Board’s Conclusion That Respondent 

Local 418 Induced Employees or Threat- 

ened Any Person in Violation of §8 (b) 

(4) (i) (ii) (B) of the Act 

1. No Substantial Evidence of Induce- 
ment Within the Meaning of $8 (b) (4) 
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Upper Lakes. Upper Lakes is an Inte- 
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The Board Had No Jurisdiction in This Case 
as It Involved Maritime Operations of a For- 
eign Vessel Employing Alien Seamen 
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Ill. The Board Erred in Sustaining Arbitrary, 
Capricious and Unauthorized Acts of the Gen- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 19,754. 


GRAIN ELEVATOR, FLOUR AND FEED MILL 
WORKERS, INTERNATIONAL LONGSHOREMEN 
ASSOCIATION, LOCAL 418, AFL-CIO, 

Petitioner, 
ws. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE, AND ON CROSS-PETITION 
TO ENFORCE AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT AND 
STATEMENT OF THE CASE. 


1. This case is before the Court upon the petition of 
Local 418 to review and set aside an order of the Board 
issued against Local 418 on October 29, 1965, in Board cases 
Nos. 13-CC-350, 351, and upon the Board’s cross-petition 
to enforce said order. 
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Jurisdiction is based on Section 10(f) of the National 
Labor Relations Act, as amended, which provides: 


‘* Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief 
sought may obtain a review of such order in any cir- 
cait court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was 
alleged to have been engaged in or wherein such person 
resides or transacts business, or in the United States 
Court of Appeals for the District of Columbia, by 
filing in such court a written petition praying that 
the order of the Board be modified or set aside. A copy 
of such petition shall be forthwith transmitted by the 
clerk of the court to the Board, and thereupon the 
aggrieved party shall file in the court the record in 
the proceeding, certified by the Board, as provided 
im section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall proceed in 
the same manner as in the case of an application and 
shall have the same jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter 
a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order 
of the Board; the findings of the Board with respect 
to questions of fact if supported by substantial evi- 
dence of the record considered as a whole shall in like 
manner be conclusive.’’ 


The proceedings were initiated by the filing of charges 
against the petitioner by Continental Grain Company on 
April 12, 1963. The General Counsel issued a complaint 
charging that Local 418 had violated Sections 8(b) (4) (i) 
and (ii)(B) and 2(6) and (7) of the National Labor Rela- 
tions Act, as amended. Following a hearing, Trial Exam- 
iner David London issued his Decision and Recommended 
Order, finding that petitioner had violated Sections 8(b) 
(4)(1) and (ii)(B) of the Act. The petitioner filed excep- 
tions to the Tria] Examiner’s Decision. On October 29, 1965 
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the Board affirmed the Trial Examiner, finding petitioner 
had violated Section 8(b)(4)(i) and (ii)(B) and Section 
2(6) and (7) of the Act. 

It is the position of the petitioner that the Board’s find- 
ing that petitioner had violated the Act was incorrect. 
There was no substantial evidence supporting the Board’s 
finding that the petitioner had ‘‘induced or encouraged’’ 
the employees of Continental Grain Company, or had 
“threatened, coerced or restrained’’ the charging party 
within the meaning of the Act. The charging party was 
not a neutral to the labor dispute, and the activities of 
the petitioner, in any event, were primary. Moreover, as 
the primary dispute was between a foreign shipowner and 
a Canadian labor organization in connection with the 
internal management and economy of a foreign flag vessel 
employing an alien crew, the Board had no jurisdiction. 


Petitioner seeks to have the Board’s order set aside. 


STATUTES INVOLVED. 


The statutory provisions interpreted by the Board in 
this case are Sections 2(6) and (7), and Section 8(b) (4) (i) 
and (ii) (B), of the National Labor Relations Act, 29 U.S. C. 
$152(6) and (7) and $158 (b)(4)(i) and (ii)(B), which 
read in pertinent part as follows: 


Section 2 (6) 


The term ‘‘commerce”’ means trade, traffic, commerce, 
transportation, or communication among the several 
States, or between the District of Columbia or any 
Territory of the United States and any State or other 
Territory, or between any foreign country and any 
State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between 
points in the same State but through any other State 
or any Territory or the District of Columbia or any 
foreign country. 


Section 2 (7) 


The term ‘‘affecting commerce’’ means in commerce, 
or burdening or obstructing commerce or the free flow 
of commerce, or having led or tending to lead to a 
labor dispute burdening or obstructing commerce or 
the free flow of commerce. 


Section 8 (b) 


It shall be an unfair labor practice for a labor organ- 
ization or its agents— 
e e e e ° 
(4) (i) 
to engage in, or to induce or encourage any in- 
dividual employed by any person engaged in com- 
merce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of 
his employment to use, manufacture, process, 
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transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services; or (ii) to threaten, coerce, 
or restrain any person engaged in commerce or 
in an industry affecting commerce, where in either 
case an object thereof is: 


(B) 

forcing or requiring any person to case using, 
selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person, or forcing 
or requiring any other employer to recognize 
or bargain with a labor organization as the 
representative of his employees unless such 
labor organization has been certified as the 
representative of such employees under the 
provisions of section 9: Provided, That noth- 
ing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise 


unlawful, any primary strike or primary 
picketing ; 


STATEMENT OF POINTS. 


. The Conduct of Local 418 Was Primary Activity. 


. Continental Was An Ally Of Upper Lakes And Not 
A Neutral In The Dispute. 


. The Board Had No Jurisdiction As This Case In- 


volved Maritime Operations Of A Foreign Vessel 
Manned By An Alien Crew. 


. The Board Erred In Sustaining Arbitrary And Capri- 
cious Acts Of The General Counsel. 


SUMMARY OF ARGUMENT. 


The Board errs when it holds that petitioner, Local 418, 
engaged in an illegal secondary boycott on the sole ground 
that there was no picketing at Continental premises and 
no ‘‘contemporaneous notice’’ to Continental and its em- 
ployees as to the nature of the primary dispute. To require 
some sort of ‘‘contemporaneous’’ notice would be a mean- 
ingless formality where, as here, the record reveals that 
the employees and Continental already had actual knowl- 
edge as to the nature of the primary dispute and who the 
primary employer was. Even more unrealistic is the 
Board’s novel doctrine, unveiled for the first time in this 
case, that the secondary employer must be picketed in 
order to legalize inducing its employees at the primary 
situs. This is completely contrary to a basic objective of 
§ 8(b) (4), i.e, to minimize the effect of picketing upon 
neutral employers. The fact that there was no picket line 
actually gave Continental far more protection from involve- 
ment of other parties in the dispute, as the minority mem- 
bers declare in the dissenting opinion. The Board’s major- 
ity opinion opens the door to making the legality of union 
conduct dependent upon the whims of state courts, per- 
mitting every maritime state to have a different law of 
secondary boycotts in commerce—an area of federal pre- 
emption. 


The Board errs in applying different standards to deter- 
mine the legality of Local 418’s alleged conduct than it 
applies to the primary union. Section 8(b)(4) makes the 
means used and the objective of the activity the criteria, 
and not the fact that it is done by one union rather than 
another. 
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The Board erred in finding that Local 418 violated the 
Act, because there is no substantial evidence to support 
any findings of inducement of employees. The Board con- 
cedes the absence of direct evidence of inducement. The 
Board erroneously imputes to Local 418 conduct of another 
labor organization—the Great Lakes District of ILA. The 
Board erroneously overlooks admissions by the General 
Counsel’s witnesses that Connor, the president of Local 
418, directed the employees to perform services. 

The Board errs in finding violations of § 8(b) (4) (ii) (B). 
The alleged appeals were directed to managerial officials 
of Continental and unaccompanied by unlawful threats. 
The appeals were within the area of discretion of said 
officials to make a business judgment not to deal with the 
primary employer. As such, they were lawful. 


The conduct of Local 418 was primary and lawful under 
the accepted standards of interpretation of § 8(b) (4). The 


Howard L. Shaw was the primary situs of the dispute. 
If employees of Continental were considered to be delivery- 
men bringing grain to that situs, it would have been lawfal 
to induce them not to make delivery at the situs. Whether 
the employees were induced at the situs itself, or nearby 
on the adjacent premises of the secondary employer, is 
immaterial. Moreover, the services of the Continental em- 
ployees were integrated in the essential normal activities 
of the vesse!—the loading of grain—so that under estab- 
lished law, inducement of such employees was primary. 
It was error for the Board to overlook the General Coun- 
sel’s admissions that the ship was the primary situs, and 
that, therefore neutral employees who work aboard or 
alongside the ship may be induced not to perform services 
on the ship or to make deliveries in the ship’s loading 
operation. Some of Continental’s employees work either 
aboard the ship during loading, or on a platform adjacent 
to the ship and operate machinery to load the ship. The 
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General Counsel’s admissions are sufficient to establish the 
legality of the conduct in issue. 

The Board erred in failing to make essential findings, i.e., 
whether the work performed by Continental’s employees 
was involved in the normal operation of the vessel. 

The General Counsel failed to show an unlawful objec- 
tive in the alleged conduct of Local 418. Giving the General 
Counsel] the benefit of the most favorable construction of 
the evidence, all that Local 418 is shown to have engaged 
in is inducement of neutral employees not to make deliv- 
eries at the primary situs, or not to perform services in- 
volved in the normal work of the primary employer at the 
primary situs. This is lawful primary activity. There was 
never any effort to interfere with business intercourse be- 
tween Continental and anyone other than Upper Lakes, 
the primary employer. The fact that Continental’s em- 
ployees performed all of their other duties for Continental, 


including loading vessels of other employers, shows con- 
clusively that the inducement was for a lawful primary 
objective. 


Continental was not a neutral employer. The intimate 
intertwining of Continental’s operations with those of 
Upper Lakes created so close an alliance of interests as 
to make Continental a business ally, and therefore to make 
§ 8(b) (4) inapplicable. 

The Supreme Court having held that the Board has no 
jurisdiction in matters affecting the internal economy or 
maritime operations of a foreign flag vessel employing 
alien crew members, the Board had no jurisdiction in this 
case. The primary dispute involved the internal economy 
or labor relations of a foreign flag vessel employing an 
alien crew. The Board having declined to assert jurisdic- 
tion in related injunction proceedings in the Illinois State 
courts, it cannot now by fiat declare itself possessed of 
jurisdiction. 
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The Board erred in sustaining the General Counsel’s 
arbitrary and capricious acts in this case. The General 
Counsel without statutory authority to do so, selectively 
exercised and disclaimed jurisdiction in the same dispute; 
he changed the rules applicable to the same conduct by 
the same parties in the same dispute; without authority, 
he apparently used the processes of the Act to attain diplo- 
matic objectives. 


ARGUMENT. 


I. THE CONDUCT OF LOCAL 418 WAS PRIMARY ACTIVITY. 


A. The Board Majority Errs in Creating the Novel Re- 
quirement of Picketing or Contemporaneous Notice by 
the Primary Union as a Condition of Inducing Other- 
wise Lawful Activity at the Situs of the Dispute. 


The Board majority appears to concede that SIU, 
Canada, could have lawfully picketed Continental’s 
premises, and that it could have otherwise induced Con- 
tinental’s employees or officials to refrain from delivering 
grain aboard the Upper Lakes vessel, the Shaw, as this 
would have been primary action in accordance with Moore 
Dry Dock, 92 NLRB 547. The Board however creates a 
completely novel requirement in order to find that peti- 
tioner Local 418 violated § 8(b) (4) even though it allegedly 
induced the same employees for the same objective. For 
the first time in recorded history, a tribunal holds that 
picketing is required. The Board holds that Local 418 could 
not engage in such inducement because there was no picket 
line, or ‘‘contemporaneous notice by SIU, Canada, that it 
was engaging in a primary dispute with Upper Lakes”’. 


1. Continental and Its Employees Already Had Actual Knowl- 
edge of the Primary Dispute and Therefore ‘‘Contemporaneous 
Notice’’ Is a Meaningless Requirement. 

The ‘‘contemporancous notice’’ referred to by the Board 
is an absurd new requirement, substituting a purposeless 
formula or meaningless ritual in place of reality. It im- 
poses a requirement of notice even though the record shows 
actual knowledge. Continental already knew at the time of 
the attempts to load the Shaw that the primary dispute was 
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between Upper Lakes and SIU, Canada. The General Coun- 
sel introduced voluminous evidence of events in 1962 as 
“‘background’’ to show what Continental’s officials under- 
stood when Local 418 told them that with respect to loading 
Upper Lakes ships in 1963, the situation would be the same 
as in 1962. (J. A. 25-28, 42-44, 127-128.) Goldschmidt testi- 
fied that in 1962 Connor told him ‘“‘. . . there is a conflict 
between SIU in Canada and this particular company .. . 
this Union is asked to support the SIU . .. to support their 
straggle for fair labor practice or for fair employment in 
Canada.’’ (J. A. 182.) General Counsel’s Exhibit 3 (J. A. 
235) specifically identifies Upper Lakes (and the names of 
its vessels including the Shaw) and SIU, Canada as the 
parties to the dispute. This was brought to Continental’s 
attention as early as 1962. The General Counsel introduced 
detailed evidence, through testimony of Continental officials, 
which fully demonstrates that Continental knew in 1962 
that there was a primary dispute between Upper Lakes and 
SIU, Canada. (J. A. 26, 36, 37-39, 42, 44-45, 127, 129, 132- 
135.) The Trial Examiner finds that ‘‘during all times 
relevant herein, Upper Lakes was engaged in a work dis- 
pute’ with SIU, Canada and he includes a lengthy discus- 
sion of the 1962 events in his Decision. (J. A. 247-249.) The 
Trial Examiner finds that Continental’s Vice-President, 
Mayer, “‘was aware of this dispute’’. (J. A. 247.) He takes 
judicial notice of a New York Times story concerning the 
background of the Upper Lakes-SIU of Canada dispute. 
(J. A. 247, fn. 3.) The opinion of the Appellate Court of 
Tiinois im the ancillary injunction proceeding shows that 
the picket signs which were used at the time that Conti- 
nental’s employees first refused to load an Upper Lakes 
vessel specifically stated, ‘‘that the Seafarers’ Interna- 
tional Union of Canada had been locked out by the S. S. 
John Erickson,’ an Upper Lakes ship. Upper Lakes Ship- 
ping, Ltd., et al. v. Seafarers’ International Union of 
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Canada, et al., 189 N. E. 2d 753, 754. Mayer testified that 
he was told in February, 1963, that it was the SIU, Canada- 
Upper Lakes dispute ‘‘which was stopping our loading of 
these Upper Lakes ships.”’ (J. A. 48); that in March, 1963, 
the president of Local 418, Connor, told Mayer that the 
president of SIU, Canada, had asked the ILA Great Lakes 
District convention for support and ‘‘they had no dispute 
with Continental.’’ (J. A. 48-49, 138-139.) Mayer testified 
that in April, 1963, when Connor told him that the em- 
ployees were committed to support SIU, Canada (J. A. 50), 
Connor specified the identity of the primary employer: 
“Q. (By the General Counsel) Did he identify 
which ships he was talking about?’’ 
“‘A. (By Julius Mayer) Upper Lakes ships of 
which the Shaw is one of them.” (J. A. 52-53.) 


Continental’s superintendent, Goldschmidt, testified that 
on one of the occasions when Continental was attempting 
to get its employees to load the Shaw, there were two 
attorneys for Upper Lakes present on the dock. (J. A. 175.) 
From the foregoing evidence adduced through the General 
Counsel’s witnesses, the only possible conclusion is that at 
the time of the incidents involved herein, Mayer, the execu- 
tive vice-president of Continental, and Goldschmidt, Conti- 
nental’s dock superintendent, had actual knowledge as to 
the primary dispute, the identity of the parties to that dis- 
pute, and the names of the Upper Lakes ships involved. 
They testified to having received actual notice of the solici- 
tation of support in that dispute made by the president of 
SIU, Canada; that the Great Lakes District of ILA had 
voted support; that Continental’s employees ‘‘were com- 
mitted’’ to support SIU, Canada; and that the employees 
felt there was an invisible picket line around the Upper 
Lakes ships. The fact that Continental’s employees per- 
formed all duties except loading the Shaw indicates clearly 
that they knew who the disputants were; it was also clear 
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contemporaneous notice to Continental as to the limited 
primary objective. 

In view of the admissions by the General Counsel’s wit- 
nesses that Continental had actual notice, the Board 
majority’s imposition of the novel requirement of ‘‘con- 
temporaneous”’ notice by the primary union appears to be 
a frivolous device for evasion of the real test, t.e., whether 
the objective of the inducement is primary or secondary. 
If SIU, Canada, had sent a telegram to Continental and to 
its employees stating that there was a dispute between SIU, 
Canada and Upper Lakes, Continental would not have 
learned anything it did not already know; and its business 
situation would have been no different. 


2. The Unprecedented Requirement That There Be Picketing 
by the Primary Union Is Contrary to the Policy of the Act 
and Erroneous. 


The Board’s requirement that there must be a picket line 


in order to have lawful inducement by Local 418, is without 
precedent and it is flatly contrary to public policy. A basic 
purpose of the provisions of § 8(b)(4) of Taft-Hartley and 
of the 1959 amendments, was to limit the extent to which 
wholly disinterested persons might be adversely affected by 
picketing. The adoption of the Moore Dry Dock tests was 
not to encourage picketing, nor was it to make picketing 
compulsory; on the contrary, it was done to provide a 
means for identifying the primary disputants and minimiz- 
ing the impact of common situs picketing upon business 
intercourse between the neutral employer and persons other 
than the primary employer. If there had been a picket line 
of SIU, Canada, at the gates of Continental, the picketing 
would have been lawful even though it would have had as.a 
concomitant the likelihood that employees of totally neutral 
third parties, such as truck drivers, railroad workers, and 
barge and ship crews, might have turned away. A fortiori, 
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the alleged inducement of Continental’s employees in this 
case should be held lawful, as it eliminated any possibility 
that employees of any neutral employer would be dissuaded 
by a picket line from continuing to do business with Conti- 
nental. The record discloses that Continental and its em- 
ployees knew precisely who the primary disputants were; 
they knew the primary situs to be the Shaw. 


The dissenting opinion of Board Members Brown and 
Jenkins states the case with cogency and understanding: 


“For SIU, Canada, did not induce Continental’s em- 
ployees to engage in a general strike against their own 
employer; nor did Continental’s employees refuse to 
load grain on ships owned by companies other than 
Upper Lakes. In essence, then, Continental was not 
enmeshed in the instant dispute to any greater extent 
than if SIU, Canada, had maintained a lawful picket 
line around the SS Shaw which resulted in a refusal 
by Continental’s employees to load grain on that ship. 
Indeed, it can be persuasively argued that the absence 
of a picket line here afforded Continental, a neutral, 
greater protection—it removed the possibility that 
various third parties arriving at the situs to do busi- 
ness with Continental (unrelated to loading Upper 
Lakes’ ships) might refrain from doing so upon observ- 
ing a picket line around the struck ship. In these 
circumstances we cannot subscribe to our colleagues’ 
willingness to attach controlling significance to the 
absence of actual picketing at the situs in distinguish- 
ing between lawful primary and unlawful secondary 
activity.’ (J. A. 296-297.) 


The majority’s argument that inducement in the absence 
of a primary picket would take on the appearance of a 
dispute between the wrong parties (J. A. 288) is irrelevant. 
The Act deals with conduct and objective, but fortunately 
not with appearance. As an administrative agency with 
expertise, the Board is expected to be able to distinguish 
appearance from reality. The record shows that everyone 
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knew who the disputing parties were. The argument (J. A. 
290) that such inducement would facilitate the evasion of 
an injunction against picketing is likewise beside the point. 
It is the courts, and not the Board, who provide safeguards 
against violation of injunctions. Second, as the Board well 
knows, any injunction in a labor dispute will prohibit 
picketing as well as all other forms of inducement. 

A serious vice of the Board’s decision is that the legality 
of conduct which is regulated under Federal law will be 
made to depend upon the law of the particular state in 
which the activity occurs. It may rest upon (1) whether 
the employer seeks an injunction in the state court to 
restrain picketing, (2) whether the law of that state as 
interpreted by the state court judge permits the picketing 
to be enjoined, and (3) whether the judge in his discretion 
applying state court tests enjoins the picketing in whole 
or in part. For example, let us assume that a Canadian 
ship during its journey docks to pick up grain at several 
American ports, e.g., Chicago, Milwaukee, Toledo and Buf- 
falo. In every instance the members of the Local ILA 
Union at the particular port refuse to board the ship 
because they are in sympathy with SIU, Canada, in its 
dispute with Upper Lakes, the primary employer. In Chi- 
cago an Illinois court enjoins all picketing. In Milwaukee 
a union’s lawyer prevails in his argument that the court 
should merely limit picketing to a single picket. In Toledo 
the Ohio court denies the petition for an ivijunction entirely 
because of a novel Ohio doctrine of law. In Buffalo the 
employer secures the injunction banning all picketing but 
it is later reversed by a New York appellate court. Under 
the Board’s majority position, for engaging in identical 
conduct within the confines of the United States, the Chi- 
cago local union has violated Section 8(b)(4); the Mil- 
waukee local’s conduct is lawful due to the sterling job the 
lawyer did in being able to retain a solitary picket; the 
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Toledo local’s conduct is lawful because it is the beneficiary 
of a novel doctrine of Ohio law; the Buffalo union engaged 
in illegal conduct when its members refused to board the 
ship. Would the subsequent reversal of the injunction 
order require the Board to treat the New York longshore- 
men’s actions as having been lawful by deeming the picket 
line to have been present even though in fact there was no 
picketing? In Weber v. Anheuser-Busch Inc., the Supreme 
Court in holding that the secondary boycott provisions of 
Federal law superseded State law, stated: 

“<The point is rather that the Board, and not the State 


court, is empowered to pass upon such issues in the 
first instance.” (348 U. S. 468, 478.) 


Now the Board inexplicably turns fall circle and makes the 
violation of Section 8(b)(4) dependent upon whether the 
state court in the first instance chose to enjoin all picketing. 
In an area of the law where the courts and the Board have 


for years recognized the absolute necessity for a national 
labor policy, the Board by this decision makes Federal law 
dependent upon the vagaries of state law and state court 
judges. This decision of the Board, if upheld, would make 
it possible for every maritime state in this county to be 
operating under different Federal labor law. 


The majority of the Board now holds that respondent 
Local 418 violated Section 8 (b) (4) because SIU main- 
tained no picket line—at the dock in question. The Board’s 
position defies intelligent analysis. The Board itself se- 
cured an injunction in the United States District Court 
against SIU and Local 418 which prohibited each of them, 
«ce © © their officers, agents, servants, attorneys and em- 
ployees, and all members and persons acting in active con- 
cert or participation with them be and they hereby are 
enjoined, restrained and directed * * * from in any 
manner or by any means including picketing * * * at the 
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Port of Chicago ° * * where in either case an object there- 
of is to force or require Continental Grain Company, or 
any other person, to cease using, selling, handling, trans- 
porting or otherwise dealing in the products of or to cease 
doing business with Upper Lakes Shipping, Ltd.’’ (JA. 
237.) Then the Board holds the activity of Local 418 to be 
illegal because there was no picket line by SIU, Canada, 
at this dock! Similarly, Upper Lakes is permitted to de- 
prive Local 418 of rights which it enjoys under Federal 
law by reason of having secured a state court injunction 
on May 15, 1962, restraining picketing. (Upper Lakes 
Shipping, Ltd., etc. v. Seafarers’ International Union of 
Canada et al., 40 Tl. App. 2d 392, 189 N. E. 2d 753.) The 
anomaly presented is that if SIU, Canada, had illegally 
continued its picketing, in defiance of the state court in- 
junction, then—and only then—would the inducements by 
Local 418, according to the Board Majority, have consti- 


tuted lawful primary picketing. 


In its discussion, the Board majority concedes that in 
Interborough News Company, 90 NLRB 2135, there was 
not actual picketing at each of the primary premises. Sig- 
nificantly, the Board then attempts to distinguish Inter- 
borough News by saying that the Trial Examiner had 
found that ‘‘the secondary employees, who were asked not 
to make newspaper deliveries to those premises [were 
placed], on notice that the premises were strike bound.’’ 
(J.A. 287-289 and fn. 31, pp. 288-289.) Thus the Board 
concedes that the correct test is whether the secondary 
employees knew of the strike at the primary premises, and 
not whether there is actual picketing. The purpose of 
picketing is to give notice, and if the employees have re- 
ceived notice by means other than picketing, the purpose 
is equally well served. ‘‘In any event, the Pure Oil prin- 
ciple does not turn on the existence of actual picketing.’’ 
Interborough News Co., 90 NLRB 2135, 2150. In the in- 
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stant case, the same test should apply, and it of course 
must be found that the Continental employees knew the 
nature of and the parties to the primary dispute. It must 
be so concluded, as they withheld deliveries and services 
only at the primary situs and involving only Upper Lakes. 
The conduct of Local 418 was therefore not in violation of 
Section 8 (b) (4). Moore Dry Dock, supra; Pure Oil, 84 
NLRB 315; Chicago Calumet Stevedoring, 125 NLRB 113; 
Milwaukee Plywood Company v. NLRB (C. A. 7), 285 F. 
24 325; Chauffeurs Local v. NLRB (McJunkin Corp.) (C. 
A. D. C.), 294 F. 2d 261. 


B. The Board Erred in Establishing a Different Test of 
Legality for Local 418 Than the Test of Means and Ob- 
jective as Applied to the Primary Union. 


As the dissenting opinion cogently shows, the Board ma- 
jority erred in applying different standards for Local 418 


than the standards applicable to the primary union. In 
Milwaukee Plywood Company, 126 NLRB 650, 651, en- 
forced 285 F. 2d 325 (C. A. 7) the Board held: 


‘Under Section 8 (b) (4) (A) the legality of a strike 
or the inducement thereof hinges upon the means used 
to accomplish an unlawful objective. The fact that one 
labor organization rather than another is engaging in 
allegedly unlawful conduct does not afford a basis to 
resolve the issue of legality.”’ 


In Columbia-Southern Chemical Corporation, 110 NLRB 
206, 209-210, the Board held that the standard of lawful 
action under Section 8 (b) (4) was the same for the primary 
and for neutral labor organizations, saying: 

“‘However, as we read the legislative history, of the 
provisions of Section 8 (b) (4) (A) here involved, Con- 
gress was not concerned to protect primary employers 
against pressures by disinterested unions, but rather 
to protect disinterested employers against direct pres- 
sures by any union.’’ 
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This Court in Truck Drivers Union Local 413, ete. v. 
N.L. R. B. (Brown Transport Corp.), 334 F. 2d 539, cer- 
tiorari denied, 379 U. S. 916, held that an agreement which 
reserves the right of a neutral union of neutral employees 
to refuse to cross a picket line is lawful if the picket line 
is lawful: the inducement is illegal only if the picket line 
activity is illegal. The Court cited with approval com- 
ments from the legislative history and by distinguished 
authorities that the 1959 amendments intended that ‘‘em- 
ployees of another employer may lawfully refuse to cross 
a picket line in a primary strike.’’ As the minority opin- 
ion holds in the instant case (J-A. 295-297), SIU, Canada, 
made a lawful primary appeal to Continental’s employees 
prior to the arrival of the Shaw, and the sympathetic ac- 
tion of Local 418 in support thereof was also lawful. ‘‘Nor 
does the fact that Local] 418 is a stranger union militate 
against this conclusion.”’ (J.A. 297-298.) 


C. Substantial Evidence Does Not Support the Board’s 
Conclusion That Respondent Local 418 Induced Em- 
ployees or Threatened Any Person in Violation of 
$8 (b) (4) (i) (ii) (B) of the Act. 


1. No Substantial Evidence of Inducement Within the Meaning 
of $8 (b) (4) (i) (B). 

The Board concedes in its Decision that ‘‘there is little 
direct evidence to establish that Connor, or indeed any 
other Local 418 official, induced or encouraged Conti- 
nental’s employees not to load Upper Lakes’ ships.’’ (De- 
cision, J.A. 282.) The Board admittedly relies upon ‘‘cir- 
cumstantial evidence’’ that ‘‘ineluctably’’ draws it to the 
conelusion that Local 418 induced Continental’s employees 
not to load Upper Lakes ships. But none of the circum- 
stantial evidence is evidence of inducement by Local 418. 

The central evidence of inducement by Local 418, relied 
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upon by the Board, is that delegates of Local 418 attended 
a convention of the Great Lakes District of ILA in which 
the delegates voted to support SIU, Canada in its dispute 
with Upper Lakes. The Great Lakes District of ILA is a 
separate labor organization which was not made a party 
herein. Its determinations of policy are not chargeable to 
Local 418. The Board found no evidence, nor is there any 
evidence in the record, that Local 418 as such ever took any 
action to establish a policy of its own of support for SIU, 
Canada. 

Certainly, even if it was supporting SIU, Canada, there 
is still no evidence that such policy included advising the 
employees not to load the Shaw. Upon this record, then, 
the only reasonable inference is that the Great Lakes Dis- 
trict of ILA adopted a policy of support for SIU, Canada, 
without in any way voting to induce longshoremen not to 
work. 

If Continental’s employees, as ILA members, individ- 
ually refused to load Upper Lakes vessels because they be- 
lieved this to be consistent with the policy of the Great 
Lakes District of ILA, this does not afford any basis to 
hold that they were induced by Local 418. The Board it- 
self recognizes in this case that Respondent SIUNA was 
not responsible for the acts of SIU, Canada. The Board 
holds that the mere fact of affiliation of the two unions is 
not sufficient to create responsibility of one for the acts of 
the other. (Decision, pp. 6-7.) Certainly the same rule is 
equally applicable to Local 418, that it may not be held 
responsible for the actions of an affiliated organization, the 
Great Lakes District of ILA. Untted Mine Workers v. 
Coronado Company, 259 U. S. 344; Coronado Company v. 
United Mine Workers, 268 U. S. 295; Seafarers’ Int. Union 
of N. A. (Hammermill Paper Company), 100 NLRB 1176, 
1183-1185; Sunset Line and Twine Company, 79 NLRB 
1487, 1507. Needless to say, there was nothing unlawful in 
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the adoption of the stated policy of the Great Lakes Dis- 
trict. 

The Board’s decision improperly bases a finding of 
Local 418’s violation of 8 (b) (4) (i) (B) upon statements 
allegedly made by Connor to the Vice-President of Conti- 
nental, Julius Mayer. (Decision, J.A. 282.) It is unneces- 
sary to elaborate upon the fact that inducement of em- 
ployees, and not of managers, is prohibited by 8 (b) (4) (i) 
(B). The Board is not free to rely upon evidence of dis- 
cussions with managerial employees, when it is required 
to prove inducement of employees. 


Finally, the Board relies upon a ‘‘union meeting’’ in 
April, 1963, which Garvey and Connor attended with other 
union officials. (J.A. 283.) Garvey testified he attended a 
meeting called by persons who were not shown to be con- 
nected with Local 418. In some discussion of the SIU of 
Canada and Upper Lakes, they said ‘‘the situation was the 
same.’’ (J.A. 213-214.) Later Superintendent Goldschmidt 
called Garvey, who told him ‘‘everything was the same.’’ 
(J.A. 214.) Goldschmidt’s version of the conversation is 
that Garvey said that the meeting ‘‘ended in support for 
the SIU.” (J.A. 155.) The Board’s reliance upon this as 
evidence of inducement of employees by Local 418 is ob- 
viously improper. It was not a meeting of Local 418; it 
was not called by Local 418; and the evidence simply does 
not show any inducement of anyone by anyone else—cer- 
tainly not by Local 418. 


The Board apparently adopts the Trial Examiner’s find- 
ings that Local 418 induced Continental’s employees not 
to load Upper Lakes vessels, basing this upon Connor’s 
statement on May 29 that the employees would not load 
the Shaw. The context of this statement, however, not 
mentioned by the Board, was that Connor was reporting 
what the men themselves had decided, after Connor had 
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ordered or requested them to load the Shaw! Both the 
Trial Examiner and the Board unaccountably overlook the 
admissions of the General Counsel’s chief witnesses, Mayer 
and Goldschmidt, that Connor had openly ordered the men 
to load the Shaw, before the employees made their deci- 
sion to refuse to load the ship. (J. A. 88-89; 159.) Indeed, 
Mayer admitted that he had never heard Connor tell the 
men not to load the ship. (J. A. 89.) 


Mayer also testified that on several occasions Connor 
had stated that he would not tell the employees either to 
load or not to load Upper Lakes’ vessels, that the men 
could do as they pleased and that it was up to the men 
themselves to decide. (J. A. 32, 53, 85.) Subsequently, 
in an effort to prove inducement, the General Counsel 
himself presented evidence as to what various individual 
employees had given as their reasons for refusing to load. 
The answers given indicated plainly that the employees 
had in fact made individual decisions. Their stated reasons 
included the absence of graintrimmers from Local 101, 
TLA. (J. A. 142; 153; 169-170.) Trimmers are always 
used in Chicago in the loading of grain on ships (J. A. 
170, 233) ; and inasmuch as the graintrimmers of Local 101 
refused to work on Upper Lakes’ ship, (J. A. 164-165; 181; 
192), some of the longshoremen of Local 418 refused to 
work without them. Some of the men stated that they 
had acted because of fear and upon advice of counsel; 
(J. A. 146-147; 152); others that they were in fear of vio- 
lence; (J. A. 75, 149, 158, 163, 185, 196); one said he 
thought the issue should first be decided by President Ken- 
nedy and Prime Minister Pearson. (J. A. 149.) Gold- 
schmidt testified that Garvey stated he would load the 
Shaw if the graintrimmers of Local 101 went aboard the 
ship to work. (J. A. 142, 184.) Mayer testified that on 
June 20, the Company moved the Shaw to Elevator A. 
There too, Continental’s employees, acting individually, 
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refused to load the Shaw. (J. A. 76.) The General Coun- 
sel is bound by the testimony of his own witnesses, which 
so clearly and unambiguously proves individual action by 
the men, and which negates any inference of inducement 
by Local 418. 


The General Counsel failed to meet the burden of prov- 
ing that Local 418 induced employees. Conceding that 
there is no direct evidence of inducement by Local 418, 
the Board improperly attributes evidence of a policy 
adopted by another labor organization, the Great Lakes 
District of ILA, as the central evidence against Local 418. 
The General Counsel did not meet the burden of proving 
that Connor and Garvey as agents of Local 418 induced 
employees to withhold their labor. Instead, the admissions 
and testimony of the General Counsel’s own witnesses show 
only that Connor asked or ordered Continental’s employees 
to work, and that they refused as individuals for individual 


reasons such as fear of violence, resentment over being 
innocently enmeshed in an international political issue, 
or for similar personal reasons. Not a shred of testimony 
shows any inducement by either Garvey or Connor. There 
is no substantial evidence in the record to support a find- 
ing of inducement by Local 418. 


2. No Substantial Evidence of Coercion Within Meaning of 
$8 (b) (4) (ii) (B). 

The Board held that Local 418 violated 8(b) (4) (ii) (B) 
by the following (J. A. 282): Connor informed Mayer that 
Local 418 was supporting SIU of Canada in its dispute with 
Upper Lakes; that Connor would not instruct his men to 
load Upper Lakes vessels; that Continental’s grain would 
be loaded if Continental used vessels of another shipping 
company; that there was an invisible picket line around 
Upper Lakes vessels docked at Continental’s Chicago 
grain elevators; that Continental would have difficulty if 
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it persisted in its efforts to get Upper Lakes ships loaded. 
Assuming arguendo that the Board correctly found the 
foregoing facts, there is still no violation of 8(b) (4) (ii) (B) 
of the Act. All of the foregoing comments were made to 
Julius Mayer, executive vice-president of Continental in 
charge of the company’s operations. Mayer was not asked 
to cease performing his managerial duties in order to force 
Continental to cease doing business with Upper Lakes. 
He was asked to make a managerial decision within his 
authority, to wit, to cease using Upper Lakes vessels to 
transport Continental’s grain. The Supreme Court held 
in NLRB v. Servette, Inc., 377 U. S. 46, that an appeal to a 
managerial employee of a secondary employer to make a 
business judgment to cease dealing with a primary em- 
ployer is not a violation of 8(b) (ii) (B) of the amended Act, 
as it would not have been a violation of the Act prior to 
the 1959 amendments. The Supreme Court held that 
appeals to such managerial employees would be illegal only 
if the appeals were accompanied by threats, coercion or 
restraint. In this case, there was no unlawfal threat, 
coercion or restraint accompanying Connor’s alleged ap- 
peals to Mayer. As the Supreme Court said in Servette, 
the threat to engage in protected conduct is not unlawful. 
The alleged appeals to Mayer were not threats. They 
were therefore lawful, and the Board was incorrect in 
finding them violative of Section 8(b) (4) (ii) (B). 

There is no substantial evidence in the record to support 
a finding of violation of Section 8(b) (4) (ii) (B). 
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D. The Alleged Activity of Local 418 Was Lawful and 
Primary Because It Induced Action Against the Pri- 
mary Employer at the Situs of the Dispute. 


In the 1959 amendments to the Act, Congress included 
the proviso which states that nothing in clause (B) was 
to be ‘“‘construed to make unlawful, where not otherwise 
unlawful” any primary activity. The legislative history of 
this proviso shows that Congress intended not to disturb 
the distinctions which had previously been drawn under 
the 1947 Act between primary and secondary activity. The 
House Conference Report, H. Conf. Rep. 1147, 86 Cong., 
1st Sess., p. 38, 1 Leg. Hist. 942 states: ‘‘The purpose of 
this provision is to make clear that the changes in Section 
8(b)(4) do not overrule or qualify the present rules of 
law permitting picketing at the site of a primary labor 
dispute.” The Report cites the classic Moore Dry Dock 
case, 92 NLRB 547, as an example of the distinction be- 
tween primary and secondary activity that had been drawn 
by the Board and established as part of the law. The 1959 
Congressional debates reveal a consistent desire by Con- 
gress not to disturb, but rather to perpetuate the already 
established distinctions between primary and secondary 
activity. That the existing guideposts were thus perpetu- 
ated was immediately recognized by the courts. Milwaukee 
Plywood Co. v. N.L.R.B., 285 F. 2d 325, 328 (C. A. 7), held 
that the 1959 amendments and their legislative history show 
“capproval of the decisions which have upheld the right 
of unions at a picket line to request deliverymen to respect 
that line.’”? The Supreme Court in Local 761, IUE v. 
N.L.R.B., (General Electric) 366 U.S. 667, 681, cites spe- 
cifically the analysis of the pertinent provisions of the 1959 
amendments prepared by then Senator Kennedy and Rep- 
resentative Thompson, 105 Cong. Rec. 16589, II Leg. Hist. 
1706: 
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‘‘Now suppose that the Carpenters’ Union puts a 
picket line around the factory which has the effect of 
turning back the drivers of independent trucking con- 
cerns. This kind of picketing has never been treated 
as a secondary boycott. It occurs at the factory of the 
employer primarily engaged in the labor dispute. It 
aims at halting commercial intercourse with him (a 
primary boycott), not at halting intercourse with per- 
sons who have intercourse with him (a secondary boy- 
cott) ...” 


This excerpt from the analysis expresses succinctly why 
Local 418 did not engage in a secondary boycott: the 
record shows no effort by Local 418 to halt commercial 
intercourse with Continental. The only activity charged 
or shown was directed at halting intercourse with Upper 
Lakes. Local 418 never sought to interfere with Continen- 
tal’s trade or with the trade of persons who did business 
with Continental. Moreover, the refusals of Continental’s 
employees to perform services were limited strictly to 
those services that were directly involved with the loading 
of the Upper Lakes vessel. The employees never refused 
or objected to the performance of any other duties. Thus, 
neither the alleged inducements or coercion by Local 418, 
nor the actions of the Continental employees, were of a 
secondary nature. This was primary activity. 

In General Electric, the Supreme Court went on to state 
that the prohibitions of the Act were not directed at efforts 
to halt deliverymen from entering the primary employer’s 
premises, even when the result might be to curtail the 
business relationship between a neutral employer and a 
primary employer. The Court recognizes the legitimate 
right to put pressure on the deliverymen. 

The right of a union to keep deliveries out of a struck 
plant indeed goes beyond activity at the plant itself. As 
Milwaukee Plywood holds, a union may seek to prevent 
deliveries to the primary employer even by going to the 
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place of business of the deliverer, provided that the union 
does not involve the business of the deliverer in any other 
manner. See also, Interborough News Co., 90 NLRB 2135, 
cited with approval by the Supreme Court in the General 
Electric case. A fortiori, the alleged activity of Local 418 
does not violate Section 8(b)(4), since any activities here 
occurred at or in the immediate vicinity of the Shaw, the 
situs of the primary dispute. The Board has often held, 
with Court approval, that a striking union is entitled to 
enlist the aid of other unions when the action is intended 
to be taken at the situs of the dispute, i.e., at the foreign 
shipowner’s vessel. Pure Oil Company, 84 NLRB 315; 
Moore Dry Dock Company, 92 NLRB 547; Interborough 
News Company, 90 NLRB 2135; Seafarers International 
Union v. N.L.R.B. (Salt Dome), 265 F. 2d 585 (C.A.D.C.); 
Masters, Mates & Pilots, 125 NLRB 113, 126-127. 


In Steelworkers v. N. L. R. B. (Carrier), 376 U. S. 492, 
the Supreme Court held that it was lawful primary action 
to induce the employees of a neutral railroad not to make 
deliveries to the struck primary employer, in connection 
with the primary employer’s regular operations, even 
though the inducement took place on the premises of the 
neutral employer located adjacent to the struck premises. 
The Court stated that the fact that the inducement oc- 
curred at the secondary employer’s gate, rather than at 
the primary situs was immaterial. The Court said that 
“‘we agree with Judge Lumbard that the location of the 
picketed gate upon New York Central property has little, 
if any, significance ... For the purposes of § 8(b) (4) 
picketing at a situs so proximate and related to the em- 
ployer’s day to day operations is no more illegal than if 
it had occurred at a gate owned by Carrier.’’ (376 U.S. 
492, 499-500.) The holding in Carrier is directly in point 
here, for the alleged inducement occurred on Continental’s 
premises immediately adjacent to the Shaw, and as we shall 
see below, occurred in connection with the regular, day- 
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to-day operations of the Shaw. It was admitted by the 
General Counsel that the Shaw was the primary situs. (Tr. 
501-502, 508.) Seafarers International Union v. N.L.R.B., 
(Salt Dome Production Co., 265 F. 2d 585 C. A. D. C.) 


E. The Alleged Inducements Were Lawful as Involving 
Services or Deliveries in Connection With the Normal 
Operations of the Howard L. Shaw at the Primary 
Situs. 


The record gives a clear picture of the relevant opera- 
tions of Upper Lakes and Continental. The Howard L. 
Shaw is a lake vessel owned by Upper Lakes. It was ad- 
mitted by Julius Mayer, the chief witness for the General 
Counsel, that the Shaw came to Chicago for the sole pur- 
pose of being loaded with grain by the Shaw’s crew, work- 
ing with the grain-trimmers and by Continental’s employ- 
ees, and then transporting the grain. 

“Q. (By Mr. Friedman:) Now, when a ship like 
the Howard Shaw comes to your (Continental) dock, 
is it true that it comes there for the sole purpose 
of being loaded with grain? 

A. (By Mr. Mayer:) Yes. 

Q. And it has no other function than to have the 
grain loaded aboard by the crew, by the grain trim- 
mers, by your men and then departing and transport- 
ing the grain? 

A. That’s correct.’’ (J. A. 103-104.) 

Grain is delivered by Continental to the Upper Lakes 
ship, which is the primary situs. This is done by the com- 
bined, simultancous labor of three groups of workers: 

1. The crew of the Shaw, employees of Upper Lakes; 

2. The grain trimmers, employees of independent 
grain-trimming contractors; represented by Local 
101, ILA; 

3. Employees of Continental, represented by Local 
418. 
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When the Shaw is approaching Chicago, the Chicago 
resident agent for Upper Lakes contacts Continental and 
makes arrangements for berthing space for the ship. Con- 
tinental’s superintendent contacts one of the stevedoring 
companies in Chicago to arrange for the dispatching of 
a crew of grain-trimmers (members of Local 101, TLA) 
to trim the grain as it is loaded aboard the vessel. (J. A. 
170-171.) In advance of the loading, the captain or another 
officer of the Shaw draws up a plan for the loading, to 
designate the amounts and types of grain to be poured in 
the various holds of the ship. Continental’s Superintendent 
Goldschmidt or his assistant, Borchert, give a written load- 
ing order to foreman Garvey, who directs other Contin- 
ental employees to transfer grain from the storage bins, 
by conveyors, over scales and into shipping bins. A rep- 
resentative of the Chicago Board of Trade breaks the 
seal on the shipping bin, or supervises this operation by 
a Continental employee. The designated quantity of grain 
is then transferred to the shipping bins. Before any grain 
is transferred to the vessel, the holds of the ship are in- 
spected by a representative of either the federal govern- 
ment or of the State of Dllinois. Continental’s employee, 
Toth, works aboard the Shaw during the entire loading 
operation. He inspects the ship for cleanliness, checks to 
see that it has no leaks and that the grain goes into the 
proper hold. He sees that no grain is spilled overboard 
and that the requisite amount of grain is weighed into the 
ship. (J. A. 171-173.) If Toth is absent or on vacation, 
another Continental employee performs his duties aboard 
the vessel. (J. A. 176.) While aboard the vessel Toth 
carries an intercom phone plugged into the dock, and uses 
it during the loading operation to give directions to the 
Continental employees working on the dock. (J. A. 171- 
172.) Several of Continental’s employees mount a plat- 
form attached to the elevator alongside the vessel. The 
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platform has controls used for the extension, raising and 
lowering of the pouring spouts. The men on the platform 
extend the spout to the dock, where other Continental em- 
ployees take the ropes attached to the spout and throw the 
ropes aboard the ship. The grain trimmers of Local 101 
are also aboard the ship during the whole operation, an 
established practice in the port of Chicago. (J. A. 103, 170, 
233.) The ship’s officers remain on the ship, and usuaily 
the mate will be in over-all charge of the loading done ac- 
cording to the ship’s officers’ loading plan. (J. A. 173.) 
The officers will communicate any instructions or directions 
directly to their crew members or to the dockside Contin- 
ental employees through Toth, and to the graintrimmers 
through the graintrimmers’ foreman or superintendent. 
Toth uses his intercom to direct the dockside Continental 
employees in pouring grain into the hold through the 
spout. (J. A. 171-173.) When preparations are complete, 
the ship’s crew uncover those hatches that are to be loaded 
first; Continental’s employees on the dock throw the 
spout’s ropes aboard, the graintrimmers catch the ropes 
and put the spout in loading position on the hatch: Toth 
orders Continental’s employees in the elevator to start 
pouring grain. The graintrimmers direct the flow of grain 
as required. When a hatch is completed, they move the 
spout to another hatch, and the process is continued. The 
ship’s officers will watch for proper loading to a safe depth, 
and particularly toward the end of each hatch, will care- 
fully observe that the grain is leveled off properly. When 
the ship is completed, the crew members close the hatches; 
Toth orders the spouts retracted, and he and the grain- 
trimmers leave the ship. This is the completion of the 
loading, and the vessel is then free to sail. (J. A. 60-63, 
101-102, 103-110, 170-174, 176, 199-200, 198-201.) 

From the record it is clear that the loading of the Shaw 
is an integrated operation involving the work of the ship’s 
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crew, the graintrimmers working aboard the vessel, and 
Continental’s employees working both on and in the im- 
mediate vicinity of the vessel. It is thus undeniable that 
the Continental employees are directly involved at the pri- 
mary situs during this process, in what the Supreme Court 
in General Electric called ‘“‘normal operations’’ of the ves- 
sel. 


But in the facts of the instant case, the right to induce 
Continental’s employees emerges even more clearly. The 
General Counsel admitted that the graintrimmers in Local 
101 could lawfully be induced not to load the Shaw even 
though they were employees of another employer. ‘‘That 
is the fact where we dismissed as to Local 101. Those em- 
ployees worked exclusively aboard the ship. Therefore 
they can be induced not to go aboard the primary premises 
as in the Carrier case.”’ (J. A. 217.) The Trial Examiner’s 
judicial notice was directed to the General Counsel’s argu- 
ment in the District Court 10(1) hearings (J. A. 217): 
“‘No, no, we had a charge against 101 that comes back to 
this concept of balancing primary and secondary. The 
reason we didn’t go against 101, it is really irrelevant 
in this case but I will be happy to tell the court why, the 
reason we didn’t go against 101 is that 101’s men worked, 
all of their work is done aboard that ship. We will call it 
the struck ship. It is not struck because the crew is work- 
ing there but that is the one with whom the union has a 
dispute. In other words, just like in the GE case all of 
the work of the trimmers is done on the primary premises, 
on the ship which is the primary premises. We say it is 
lawful for a union to ask people not to enter the primary 
premises. That is why we didn’t go against them.’’ The 
General Counsel thus reduced the case against Local 418 
to the contention that Continental’s employees could not be 
induced to load the Shaw merely because their functions 
are performed at dockside, in pouring grain aboard by 
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means of a spout, while admitting that the graintrimmers, 
who are also employed by a neutral employer, could law- 
fully be induced at the very same time, in the very same 
loading operation. In any reasonable and realistic view, 
it was equally lawful to induce Continental’s employees. 


The General Counsel is bound by his admission that the 
Shaw was the primary situs. The admission is consistent 
with the rule of this Court in Seafarer’s Int. Union v. 
N. L. R. B. (Salt Dome Production Co.), 265 F. 2d 585, 
590 (C. A. D. C.) The General Counsel was bound by his 
admission that the Carrier doctrine was applicable. If the 
law of Carrier applies to the graintrimmers, it must also 
apply to Continental’s employees who work alongside the 
graintrimmers in an integrated operation. If the Board 
had considered these admissions, as should have been done, 
it would have had to hold that the rule of Carrier and 
General Electric does apply because the Shaw was the 


primary situs. The fact that it was ambulatory is im- 
material. The Board should have limited its consideration 
to the case as presented by the General Counsel and as 
limited by his admissions, to wit, that the Shaw was a 
primary situs no different in any legal sense than the 
Carrier factory. 


The Supreme Court has expressly held in Steelworkers 
v. N. L. R. B. (Carrier), 376 U. S. 492, that the location 
of the neutral employer’s premises some distance away, 
and the fact that the inducement of the neutral employees 
occurred at that location was not significant. The relevant 
test was whether the work of the employees who are in- 
duced is related to the primary employer’s normal opera- 
tion. Whether Continental’s men worked aboard the ship 
like Toth, or at the dockside, their tasks were precisely 
those which were in aid of the Upper Lakes vessel’s nor- 
mal operations. It is only these acts that the Continental 
employees were allegedly induced not to perform and which 
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they refused to perform. Clearly, under the Supreme 
Court’s holdings in General Electric and Carrier, they 
could lawfully be induced to refuse to perform those duties. 
The General Counsel’s theory would result in the absurd 
holding that Toth could be induced lawfully because he 
boards the ship, while the dockside employees who are part 
of the same gang in the same operation could not be in- 
duced! Yet, the dockside workers who take orders from 
Toth manipulate the controls that lower the spouts that 
rest on the ship; they manipulate the levers that control 
the flow of grain through this spout into the vessel. They 
operate equipment that is part and parcel of the primary 
employer’s essential activity, and which is physically 
aboard the primary situs. The General Counsel attempted 
to create an absurd and impossible distinction in an effort 
to avoid the established rule that when, as here, the serv- 
ices to be performed by neutral employees are in connec- 
tion with the normal operations of the primary employer, 
it is lawful to induce the neutral employees to withhold 
their services at the primary situs. Local 761, I. U. E. v. 
N. L. R. B. (General Electric), 366 U. S. 667; Steelworkers 
v. N. L. R. B. (Carrier Corporation), 376 U. S. 492. 


For a proper decision in this case, it is not even neces- 
sary to decide the extent to which Carrier and Local 761 
are here applicable. For at the very least, the Continental 
employees are deliverymen who are delivering grain to 
the primary situs. In that aspect, it is clear that they 
could be lawfully induced not to deliver grain at the pri- 
mary situs, because such inducement is traditional pri- 
mary action. N. L. R. B. v. Int. Rice Milling Co., 341 U. S. 
665; Chauffeurs Local v N. L. R. B. (McJunkin Corp.), 
294 F. 2d 261 (C. A. D. C.); Milwaukee Plywood Company 
v. N. L. R. B., 285 F. 2d 325 (7th Cir.). The Complaint 
should be dismissed. 
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F. The Board’s Decision Must Be Set Aside Because the 
Board Erred in Failing to Make Findings as to Whether 
Continental’s Employees Performed Work Necessary 
to the Normal Operation of the Shaw. 


In Local 761, I. U. E. v. N. L. R. B. (General Electric), 
366 U. S. 667, the respondent defended its picketing at a 
common situs involving a neutral employer on the ground 
that employees of the neutral employers performed work 
necessary to the normal operation of the struck plant. The 
Supreme Court held that if the facts were as contended, 
the picketing was lawful. The Court remanded the case 
to the Board to make findings on this essential point. In 
the case at bar, Local 418 raised the same defense in its 
answer to the complaint. (J. A. 230-231.) In cross-exam- 
ination of the General Counsel’s witnesses, a fall record 
was made to show that the work of the Continental employ- 
ees is essential to the normal operation of the Shaw. The 
Trial Examiner failed to make findings on this issue. Ex- 
ceptions were filed by Local 418 to the failure to make 
such findings. Nevertheless the Board completely avoided 
the issue. It made no findings and failed to rule on these 
exceptions. If the Board had made findings, the record 
would have compelled findings that the work of Continental 
employees is part of the normal operation of the Shaw 
and that therefore, the employees could lawfully be in- 
duced, under the General Electric and Carrier decisions, 
to refuse to make deliveries or perform services at the 
Shaw, the primary situs. As the record here has been 
adequately developed, a remand to the Board would be 
unnecessary. This Court should itself find, on the record, 
that the work of Continental’s employees, both aboard the 
Shaw and on the dock alongside the Shaw, was essential 
to the work of the Shaw; therefore, if the Continental em- 
ployees were induced to refuse to deliver the grain to the 
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Shaw, or if Continental itself was pressured to cease mak- 
ing deliveries of grain to the Shaw, such activity was pri- 
mary and not forbidden by the provisions of 8(b) (4). 


G. Local 418 Did Not Violate Section 8(b)(4) Because 
There Was No Illegal Objective. 


The General Counsel failed to prove that the conduct of 
Local 418 had an objective forbidden under § 8(b) (4) (i) (ii) 
(B). As to the alleged appeals by Local 418 to Continen- 
tal, the employer representatives involved were the execu- 
tive vice-president Mayer and the dock superintendent 
Goldschmidt. They were managerial employees, who un- 
questionably had authority to make decisions regarding 
Upper Lakes. The Board made no contrary finding. Any 
appeals made to them were lawful as appeals to exercise 
managerial discretion. N. L. R. B. v. Servette, Inc., 377 
U.S. 46. There was no request to Mayer or Goldschmidt 
to withhold their services from Continental. 


Regarding the alleged inducement by Local 418 of Con- 
tinental’s employees, the Board concedes that there is 
“little direct evidence that Connor, or indeed any other 
Local 418 official, induced or encouraged Continental’s 
employees not to load Upper Lakes ships.’’ (Decision, J. A. 
282.) The Board is undismayed. Had there been such 
evidence, it would still have been lawful primary induce- 
ment, under the General Electric and Carrier cases. But 
absent the evidence, the Board proceeds to weave together 
instances of non-inducement in order to prove that there 
must have been inducement. (Decision, J. A. 282-283.) 
Even so, the conclusion is that Local 418’s policy, and in- 
ducements, were ‘‘to support SIU, Canada, in its dispute 
with Upper Lakes by refusing to load Continental’s grain 
on Upper Lakes’ ships at Continental’s Chicago elevators.”’ 
‘As the discussion of the Carrier and General Electric cases 
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shows, that inducement was lawful, in connection with the 
normal work of the primary employer. No unlawful ob- 
jective is shown. There is no evidence, and the General 
Counsel did not contend, that Local 418 sought to induce 
an interruption of business intercourse between Continental 
and persons other than Upper Lakes. In Truck Drivers 
Local 413 v. N. L. R. B., 334 F. 2d 539 (C. A. D. C. 1964), 
certiorari denied, 379 U. S. 916, this Court upheld the 
legality of a contract conferring the right of employees of 
a secondary employer to refuse to cross a primary picket 
line, and quoted with approval the statement of Professor 
Cox that ‘‘. . . it does not constitute an unlawful secondary 
boycott to induce employees to refuse to cross a primary 
picket line when the refusal causes the secondary employer 
to cease doing business with the primary employer at the 
site of the labor dispute.’’ (334 F. 2d 539, 545, fn. 10.) The 
holding is directly in point here, as the only inducement was 


within the area of lawful activity outlined by this Court. 


As the Board and the courts have done, we should look 
to what work was in fact refused or interfered with, as 
an indication of the objective. See Steelworkers v. N. L. 
R. B. (Carrier), 376 U.S. 492, 497. In the case at bar the 
employees of Continental performed all of their ordinary 
duties for Continental, excluding only Upper Lakes work, 
clearly indicating that there was no objective of interfer- 
ing with Continental or any other employer. 

It should be noted that the Continental facilities include 
facilities for shipping and receiving grain by rail, truck, 
barges and ships; there are roadways and rail car sidings 
and docks, as well as the elevators for storage, weighing, 
and shipment of grain. (J. A. 97-100.) The General Coun- 
sel does not contend that there has been any inducement, 
coercion or interference with any of the operations of Con- 
tinental other than the operations involved in the loading of 
the Shaw. Ships of companies other than Upper Lakes 
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were loaded by Continental’s employees without difficulty, 
even at the very time that they were refusing to load the 
Shaw. (J. A. 71.) All of the work, other than loading 
the Shaw, continued to be performed by the employees. 
(J. A. 71, 77, 126.) The following testimony of the General 
Counsel’s witness, Julias Mayer, is illustrative: 
“Q. (By Mr. Ehrlich.) Do you recall the Shaw 
pulling out from Elevator B? 
A. The Shaw did not pull out from Elevator B. She 
pulled back to make room for another ship. 
Q. Did another ship come in on the 29th? 
A. It did. 
Q. Was that ship loaded? 
A. That ship started loading at 4:30 and finished 
about five hours later. 
Q. Was that an Upper Lakes ship, the one that 
came in? 
A. No. 
Q. Did you have difficulty in loading that ship? 
A. No.” (J. A. 71.) 


Continental Was Not 2 Neutral Employer Within the 
Scope of Section 8(b) (4), Because it Was Allied in 
Interest With Upper Lakes. Upper Lakes is an Integral 
Part of Continental’s Foreign Trade Structure. 


The unique business relationship between Continental 
and Upper Lakes in the grain trades makes them allies and 
joint venturers in a practical sense. 


Continental, according to the emphatic testimony of 
Mayer, its executive vice-president, could not operate its 
foreign trade operations without the benefit of its unique 
contractual arrangement with Upper Lakes. The rela- 
tionship is not simply one in which a vessel is contracted 
for shipment of grain. As we shall see, Continental has 
a complicated arrangement with Upper Lakes, which in- 
cludes the interchange of valuable rights to handle Cana- 
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dian government grain; exclusive rights to an allotment 
of hard-to-get storage space in Canada for American grain; 
an agreement to provide vessels for carriage of grain; and 
an agreement to use only Upper Lakes vessels for this 
particular type of carriage. Continental concedes that 
Upper Lakes’ Canadian facilities for storage of Continen- 
tal’s American grain for storage and transshipment to 
foreign ports is virtually an extension or completion of 
Continental’s merchandising structure, integrated into Con- 
tinental’s foreign marketing process. This is a relation- 
ship which Continental admittedly does not have with any 
other steamship company. Here it becomes clear that the 
two companies are joint venturers in the grain business and 
in the transportation of grain for resale abroad. The ques- 
tion of common ownership thus becomes totally irrelevant, 
in the presence of the actual, long-term operating contrac- 
tual relationship, in which it would defy good judgment to 
call Continental a neutral as regards Upper Lakes’ labor 
disputes. 

It is fundamental in the concept of secondary boycotts 
under the Act that the alleged unlawful pressure is directed 
at a neutral employer, one who is not involved in the dis- 
pute. This was made clear in the legislative history of 
the Act, possibly most succinctly by the principal author of 
the Act, Senator Taft, when he said: 

‘This provision makes it unlawful to resort to a sec- 
ondary boycott to injure the business of a third person 
who is wholly unconcerned in the disagreement between 
an employer and his employees.”’ 93 Cong. Rec. 4323. 

‘The secondary boycott ban is merely intended to 
prevent a union from injuring a third person, who is 
not involved in any way in the dispute or strike... . 
It is not intended to apply to a case where the third 
person is, in effect, in cahoots with or acting as part 
of the primary employer.’’ 93 Cong. Ree. 8709. (Italics 
added.) 
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The Board majority erroneously rejects the ally doctrine, on 
the ground that there is ‘‘absence of any common owner- 
ship or common control and by the fact that these two com- 
panies are operated independently.” (Decision, J. A. 280.) 
Non-neutrality for purposes of Section 8(b)(4) is not so 
simple that common ownership and control are essential. 
In Local No. 24,1. B. T. v. N. L. R. B., 266 F. 2d 675, 680 
(C. A. D.C.) this Court held that a rigid formula cannot be 
applied, that the Board erred in adhering to a rigid for- 
mula; the Court adopted the position that it was proper 
to consider whether the businesses of the affected employers 
“Care so integrated operationally that for purposes of this 
proceeding they must be deemed either a single employer, 
a joint or common venture, a ‘straight line’ operation with- 
in the Board’s understanding of that term, or an alliance 
of interest.”? This kind of test was also adopted by the 
Fifth Circuit in Truck Drivers Local No. 728 v. Empire 
State Express, 293 F. 2d 414; it has been reaffirmed in this 
Court. Truck Drivers Local No. 413 v. N. L. R. B., 334 F. 
2a 539, 547, certiorari denied, 379 U. S. 916. See Local 
282, IBT, 137 NLEB 1321, 1323-1324. The facts of each 
case must be studied to determine whether the employers 
are allied, or have such identity and community of interest 
as to negative the claim that the second employer is a 
neutral. No hard and fast formula exists for finding such 
a relationship; no formal identity of structure is essential. 
“The answer must be derived by applying the intent of the 
statute to the facts in the case . . . We need not devise a 
new word to describe the relationship.”? Local No. 24, 1BT, 
supra, 266 F. 2d 675, at 680. 


In this case, the identity or community of interest and 
intimate interrelationship between Continental and Upper 
Lakes is manifest, and it would be only by ignoring the 
realities of economic life that one could consider Conti- 
nental a neutral. Continental is one of the largest com- 
panies involved in the purchase, storage, sale and shipment 
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of grain in the domestic and foreign markets. (J.A. 16.) 
Prior to 1959, when the St. Lawrence Seaway opened, Con- 
tinental shipped relatively small quantities of grain in 
Great Lakes traffic, and for a number of years prior there- 
to, Continental had employed the services of Upper Lakes 
and various other steamship carriers on the Lakes, without 
ever having made formal contracts with any of them. (J.A. 
111.) When the Seaway opened, however, Continental 
found that in order to continue in the foreign market at 
all (J.A. 113), it had to acquire storage facilities on the 
Canadian side, where its grain could be stored and trans- 
shipped on deep sea vessels for shipment to the European 
markets. Continental did not have a choice in this respect, 
if it wanted to remain in this business. (J.A. 21-22, 112, 
113.) Continental was compelled either to build its own 
warehousing facility in the Three Rivers area, which would 
have required a multi-million dollar investment (J.A. 22, 
110), or, it could, and did, use the alternative of entering 
into an admittedly unique contractual arrangement with 
Upper Lakes and two Upper Lakes subsidiaries, Translake 
and Three Rivers (J.A. 111, 113-114, 116, 232-234), where- 
by in effect, Continental and its wholly owned Canadian 
subsidiary (J.A. 80) became economic allies or joint ven- 
turers with the Upper Lakes group. Continental was given 
the right to control a substantial amount of elevator stor- 
age space in Upper Lakes’ facilities in Three Rivers, equal 
to the entire Canadian government allocation in those fa- 
cilities for storage of American grain. (J.A. 119.) In 
addition, Continental’s Canadian subsidiary obtained the 
right to handle Canadian agency wheat in an amount equal 
to one-third of the amount of American grain which Con- 
tinental shipped from the United States to Three Rivers. 
(J.A. 232-234; 92-96.) In return, and as a condition of 
these rights, Continental was to ship its grain via Upper 
Lakes vessels. (J.A. 232-234; 118.) As Mayer testified in 
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substance, the acquisition of exclusive rights in the Three 
Rivers storage facility was an extension, or completion, of 
Continental’s merchandising setup, an integral part of its 
operations, indispensable to its continuing participation in 
the foreign market. (J.-A. 112-113.) Continental, it must 
be kept in mind, is itself extensively engaged in operating 
grain elevators (J.A. 119) as a part of its complete grain 
merchant function: and as Mayer admitted, Continental’s 
rights in the allocated space in Three Rivers elevator were 
the same as if it owned the Three Rivers facility. (J.A. 
113.) In the joint venture, Continental remains the buyer 
and seller of the American grain; it generally retains title 
to the grain from the time it is placed in the Chicago eleva- 
tor, and during the time it is aboard the Upper Lakes 
vessel, and even when it is stored in the Upper Lakes 
elevator at Three Rivers. (J.A. 100-101.) Only after the 
grain is transshipped from Three Rivers in an ocean-going 
vessel does title pass. (J-A. 101.) Thus, Continental might 
just as well be shipping from one to another of its own 
elevators, since the shipment is merely a part of the chain 
of transfer within the Continental storage facilities, and 
Upper Lakes moves Continental’s grain within this internal 
operation. Upper Lakes’ involvement with Continental 
is made even closer, since it participates in the over-all 
merchandising setup of Continental by making available 
the elevator space in Three Rivers under the absolute con- 
trol of Continental (J.A. 115), and further, it makes avail- 
able to Continental substantial quantities of Canadian 
agency wheat in which Continental then deals for profit. 
(J.A. 115.) The local operations involved in the shipment 
of grain make the interrelationship even closer. In Chi- 
cago, a resident agent of Upper Lakes represents its in- 
terests locally. The agent makes arrangements for Conti- 
nental to furnish docking facilities for Upper Lakes’ ships 
at no cost (J.A. 101-103) ; the agent or Continental’s super- 
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intendent interchangeably, arrange for the hiring of a 
stevedoring contractor to furnish graintrimmers to trim 
the grain aboard the vessels (J.A. 103), which are then 
loaded under the control and supervision of the Upper 
Lakes ship officers (J.A. 106-108.) The ship’s officers, to- 
gether with Continental’s superintendent and dock fore- 
men, control the work of the graintrimmers and the crew 
members aboard the ship and the work of Continental em- 
ployees on the dock, or aboard the vessel, or on a platform 
attached to the elevator. (J.A. 104-110.) 


Mayer admitted that Continental has no similar arrange- 
ment with any other shipping company. (J.A. 111, 116.) 
When Continental does have grain carried in vessels other 
than Upper Lakes, it is not done under contract, but on a 
simple carriage for hire basis, (J.A. 111.) 

The unique arrangement between Continental and Upper 
Lakes is seen plainly to be a closely interrelated one, in 
which Upper Lakes in effect becomes an integral unit in 
the Continental grain trading complex, furnishing an es- 
sential transport link as well as an indispensable Canadian 
elevator link to complete Continental’s merchandising op- 
eration. In the flow of grain, Upper Lakes with its vessels 
and Three Rivers elevator is as much a part of the Conti- 
nental system as is Elevator B in Chicago, and the over-all 
effect is a continuous flow of grain, to which Continental 
has title throughout, from the Chicago elevator to Upper 
Lakes ship to the Three Rivers elevator to the ocean vessel 
(where title finally passes to the buyer). Closely related 
to this function is Upper Lakes’ transfer of Canadian 
agency grain to Continental’s subsidiary. A sharing of 
control by the two joint venturers over different aspects of 
the operation such as the loading operation in Chicago, or 
management or control of the Three Rivers elevator fa- 
cilities and the handling of Canadian agency grain com- 
pletes the legal picture, with Continental controlling the 
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purchase and sale of American grain; Upper Lakes con- 
trolling and allocating the Canadian agency grain; Upper 
Lakes and Continental together controlling the loading and 
transportation of the grain—owned by Continental. This 
kind of sharing of control is an alliance of interest. Under 
these circumstances, clearly Continental is not a neutral in 
the dispute involving Upper Lakes. In the highly com- 
petitive grain and shipping industries of the United States 
and Canada, Continental and Upper Lakes have become 
firm and close allies. The two companies in a real business 
sense complement and complete a unified, integrated opera- 
tion. Continental cannot remain in the market without 
this joint venture with Upper Lakes. It can no more op- 
erate its foreign grain business without its Upper Lakes 
alliance than Ford could manufacture automobiles without 
factories. Since the realities of the situation make the op- 
eration interrelated and interdependent, Continental can- 
not be considered neutral, and the alleged activity herein 


involved is primary within the meaning of the Act. 

Since Continental is not a neutral, it cannot in the instant 
situation invoke Section 8 (b) (4) of the Act. As Conti- 
nental and Upper Lakes are operationally integrated, there 
is such an alliance of interest that Section 8 (b) (4) does 
not apply. 


IL THE BOARD HAD NO JURISDICTION IN THIS CASE 
AS IT INVOLVED MARITIME OPERATIONS OF A 
FOREIGN VESSEL EMPLOYING ALIEN SEAMEN. 


The Board’s decision should be set aside because the 
Board had no jurisdiction. The primary dispute was be- 
tween Upper Lakes, a Canadian Corporation, and the Sea- 
farers Union of Canada. The situs of the primary dispute, 
as admitted by the General Counsel, was the Shaw, a Ca- 
nadian flag vessel employing alien seamen, owned by Upper 
Lakes. The General Counsel concedes that there was no 
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dispute involving Continental. (Complaint, J.A. 227.) The 
record as to the nature of the dispute between SIU, Can- 
ada, and Upper Lakes adequately reveals that it involved 
a dispute as to union representation of employees of Upper 
Lakes. <A letter from the I. L. A. Great Lakes District to 
all of its affiliated local unions is in evidence (J.A. 235) 
which refers to the execution of a ‘‘back door agreement?’ 
between Upper Lakes and the Canadian Maritime Union 
after a deadlock in negotiations between Upper Lakes and 
SIU, Canada. See also, Upper Lakes Shipping, Ltd., et al. 
v. Seafarer’s International Union of Canada, 189 N. E. 2d 
753, 754, which also shows that the underlying dispute 
involved labor matters affecting recognition and contract 
rights affecting the crew members of Upper Lakes, a 
foreign flag shipping line. 

Thus the underlying dispute on this record is one affect- 
ing the internal economy or labor policy of a foreign flag 
vessel employing alien seamen. In Incres Steamship Co. v. 
Maritime Workers, 372 U. S. 24, Italian vessels manned by 
alien seamen docked in an American port. An American 
union picketed the pier and sought to persuade American 
longshoremen and tugmen not to service the foreign ves- 
sels. An injunction against the picketing was issued in a 
state court, and upheld in the Supreme Court, which held 
that there was no federal preemption. The Court held that 
‘‘The Board’s jurisdiction to prevent unfair labor prac- 
tices . . . is based upon circumstances ‘affecting com- 
merce’, and we have concluded that maritime operations 
of foreign flagships employing alien seamen are not ‘in 
commerce’ within the meaning of § 2 (6), 29 U. S. C. § 152 
(6).”? 372 U.S. 24, 27. 

Iu the case at bar, the Board distinguishes Incres on the 
ground that here a charge was filed by an American em- 
ployer, and involved activity directed toward an American 
employer and American workers. But this distinction is 
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baseless. It is long-settled that anyone can file a charge, 
and the identity of such person is irrelevant to the question 
of the Board’s jurisdiction. Teamsters Union v. New York, 
N.H. & H. R. Co., 350 U.S. 155, 160. In Incres, just as in 
the instant case, the activity complained of occurred on 
American land or American waters and it involved the 
withholding of services by American workers from an 
American employer. Nevertheless the Supreme Court held 
that the Board had no jurisdiction because the primary 
dispute was directed toward matters affecting the internal 
economy and maritime operations of a foreign shipowner 
and an alien crew. Thus, Incres is squarely in point herein. 

In view of Incres, the Board was called upon to make 
findings herein as to whether maritime operations of the 
foreign flag vessel were involved. The issue was squarely 
presented and urged by Local 418 at all stages below. It 
was error for the Board to fail to make such findings; how- 
ever, as the record amply reveals that the Board would 
have to find that maritime operations of a foreign flag 
vessel were involved in the primary dispute, it should be 
decided here that the Board was without jurisdiction. 

It is worthy of note that in the proceedings in the state 
court of Illinois, Judge Walker Butler, after issuing the 
order which enjoined picketing in the dispute, petitioned 
the Board for an advisory opinion as to whether it would 
assert jurisdiction, and the Board declined to rule. 138 
NLRB 221. The Board’s published Order discloses that 
Upper Lakes argued that the Board had no jurisdiction be- 
cause the dispute involved the internal economy of a 
foreign ship. On the Board’s reasoning as set forth in this 
case, it should have advised the state court that there was 
exclusive jurisdiction in the Board, as the Board was ad- 
vised that the injunction restrained American workers 
from picketing at the premises of an American employer 
engaged in commerce, Instead, the Board declined to ad- 
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vise the Court, and thus let the injunction stand. Had the 
Board advised the Illinois Court that there was federal 
jurisdiction, the injunction would have undoubtedly been 
vacated, and picketing could have resumed. The Board 
would presumably have then had to find that Local 418 
had not violated Section 8 (b) (4), for it is the absence of 
picketing that the Board had seized upon here to establish 
guilt. The Board’s selective assertion of jurisdiction in 
different aspects of the same dispute is a display of im- 
perial whim which this Court should set aside as arbitrary, 
capricious and unauthorized. 


Ill. THE BOARD ERRED IN SUSTAINING ARBITRARY, 
CAPRICIOUS AND UNAUTHORIZED ACTS OF THE GEN- 
ERAL COUNSEL. 


1. The General Counsel issued the complaint herein 
against Local 418 even though he had dismissed a similar 
charge in the prior shipping season, when he had held that 
identical activity in the same dispute was primary and 
lawful. (Resp. Exh. 5A-5H, rejected.) The General Coun- 
sel himself presented voluminous evidence at the hearing 
to establish that the activity of Local 418 had been the 
same in 1962, when he had dismissed the charges, as in 
1963 when he issued the complaint and sought an injunction 
in the District Court. The crucial factor, as relied upon 
by the Board, i.c., the absence of picketing at the time of 
the alleged inducements, was the same in both seasons, The 
parties were the same, the primary dispute was the same. 


2. The Gencral Counsel issued the complaint against 
Local 418 even though he refused to issue a complaint in 
the instant proceedings against Local 101, ILA (Resp. Ex. 
5J, rejected). As he explained in oral argument in the 
District Court and before the Trial Examiner, this was 
because the members of Local 101 perform their duties 
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aboard the vessel, therefore it was primary action to induce 
them. (J. A. 217.) Yet, as the record herein reveals, and 
the General Counsel was aware, at least one member of 
the Local 418 crew works aboard the vessel; several others 
on dockside manipulate controls that operate grain-pouring 
equipment which is physically aboard the vessel. More- 
over, the Board’s novel criterion of the absence of a 
primary picket line was equally applicable to both groups 
of employees. What was concededly lawful for one 
“‘stranger union’’ should be lawful for Local 418 as a 
“‘stranger’”’ union. 

3. The General Counsel proceeded in this case against 
Local 418 even though the Board had declined to claim 
jurisdiction when an advisory opinion was sought by 
Judge Butler of the Illinois Superior Court. The Regional 
Director as agent of the General Counsel, in the proceeding 
for an advisory opinion, urged that the Board not assert 
jurisdiction, Upper Lakes Shipping, 138 NLRB 221. The 
result was that the same agency on the one hand dis- 
claimed jurisdiction, thereby enabling the state court to 
continue its injunction against picketing, while the General 
Counsel asserted jurisdiction in agency and district court 
proceedings involving the same conduct and the same 
dispute. The climax of this Kafka-esque administrative- 
judicial drama is of course that after picketing has been 
enjoined by the state court by leave of the Board, and by 
the district court upon request of the Board, the Board 
now holds that Local 418 was not entitled to the ordinary 
rules for determining primary-secondary activity because 
there was no picket line! How applicable is Lincoln’s 
story of the young man who murdered his mother and 
his father and then asked the court for clemency on the 
ground that he was an orphan! 


4. At the hearing an effort was made, and blocked by 
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the General Counsel’s refusal to testify, to show to what 
extent agency action herein had been determined by ex 
parte events or considerations. 


Tt is sufficient here to call to this Court’s attention the 
fact that the Department of Justice had intervened in the 
district court suit of the Board (N. D. E. D. No. 63-C-804, 
1963; J. A. 220-221, requesting judicial notice). In its 
brief, the Justice Department stated that it was filing after 
deliberation with the Secretaries of State and Labor; that 
an injunction ‘‘would facilitate efforts of the Executive 
Branch to bring about a peaceful settlement of the under- 
lying dispute (Brief, pp. 3, 5); and: ‘The international 
aspects of this case require any doubts to be resolved in 
favor of an injunction.’’ (Brief, page 17.) 


5. The underlying dispute herein was a matter involv- 
ing the governments of the United States and Canada. 
The unprecedented intervention of the Justice Department 
during pendency of a $10(1) petition in a district court, 
and the unique suggestion therein that diplomatic reasons 
required doubts to be resolved in favor of an injunction, 
give rise to the inference that the then General Counsel 
had changed his position as to the legality of petitioner’s 
conduct, and had instituted the agency and district court 
proceedings, to serve diplomatic purposes of the Govern- 
ment. The Act gives the Board no authority in the area 
of diplomacy, nor is the Board an informal adjunct of the 
State Department. 

The General Counsel, in selectively exercising and dis- 
claiming jurisdiction in closely related aspects of the same 
dispute ; in changing rules applicable in the same case; and 
in using the processes of the Act for diplomatic purposes, 
acted arbitrarily, capriciously, and without statutory 
authority. 
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RELIEF. 


For the foregoing reasons we ask the Court to set aside 
the Board’s Decision and Order. 


Respectfully submitted, 


Invixe M. Frrepman, 
Harorp A. Karz, 
7 South Dearborn Street, 
Chicago, Dlinois 60603; 
Georce KavrMANN, 
Rowatp RosENsBEkG, 
1730 K Street, N. W., 
Washington 6, D. C., 
Attorneys for Petitioner. 
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L THE BOARD MAJORITY ERRED IN CREATING THE NOVEL 
REQUIREMENT OF PICKETING AS A PRECONDITION FOR 
LAWFUL ACTION AT THE SITUS OF THE DISPUTE 

The major proposition advanced in Respondent’s brief 
was not relied upon by the Board in its decision, was ex- 
pressly disclaimed by the General Counsel at the trial and 
is clearly incorrect under two controlling decisions of the 
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Supreme Court. That newly advanced, incorrect proposi- 
tion is: a union may not, in so-called ‘‘true’’ common- 
situs situations, appeal to employees of a secondary em- 
ployer to withhold those services that aid the normal 
activities of the primary employer. Brief of Respondent, 
pp. 3-40, 46-48. Respondent argues that identical union 
activities, permissible if conducted at the ‘‘permanent 
premises of the primary employer”’ violate Section 8(b)-(4) 
if conducted at a so-called common situs. Ibid. 


The Supreme Court has twice held that a union may 
appeal to neutral (secondary) employees to withhold those 
services that aid the normal operations of the struck (pri- 
mary) employer. Local 761, IUE v. NLRB (General Elec- 
tric), 366 U.S. 667; United Steelworkers v. NLRB (Carrier 
Corp.), 376 U.S. 492. As we shall show, p. 10-17, infra, the 
novel and far-reaching distinction of these cases offered 
by the Respondent cannot withstand analysis under the 
Supreme Court’s language, the statutory provisions or the 
critical economic realities. 

At the hearing, the General Counsel conceded that it 
would be permissible for a sister local of the Petitioner to 
induce its members “‘. . . not to go aboard the primary 
premises”’ as in the Carrier case. J.A.217. No distinction 
was drawn between a fixed, primary situs and a so-called 
“<eommon situs” at that point in the proceedings. 


The Board’s decision rested on a totally different ground 
than that advanced by Respondent and the Board’s de- 
cision, not appellate counsel’s ‘‘post hoc rationalizations,’’ 
is before this Court for review. Burlington Truck Lines 
v. U. S., 371 US. 156; Securities & Exchange Comm. 
v. Chenery Corp., 332 U.S. 194. The majority opinion of 
the Board explicitly recognized ‘‘. . . the right of the pri- 
mary union, and those unions who would take up its cause, 
to appeal to employees approaching struck ‘ambulatory’ 
premises to refrain from entering those premises .. .”’ 
(emphasis supplied). J.A.290. As the dissenting members 
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pointed out, the Board held that the union’s activities in 
this case were illegal ‘‘. .. because of the absence of picket- 
ing which clearly designates the primary employer. . . .”’ 
J.A. 296. 


Thus, the majority concluded, 


Accordingly, as Local 418 engaged in the acts of 
inducement complained of in response to appeals for 
support made by SIU, Canada, long before the pri- 
mary situs in the form of the SS Shaw was located at 
Continental’s premises, as Local 418’s inducements 
were not in implementation of a lawful SIU, Canada, 
picket line was of any other contemporaneous notice 
by SIU, Canada, that it was engaging in a primary 
dispute with Upper Lakes Shipping . . . we find that 
Local 418’s inducements of Continental employees to 
refuse to load Continental’s grain on the SS Shaw... 
were engaged in with an object of forcing Continental 
to cease dealing with Upper Lakes Shipping, and, 
therefore, violated Section 8(b)(4)(i) and (ii)(B) of 
the Act (emphasis supplied). (J-A. 291.) 


The majority refused to follow the earlier Pure Oil? and 
Interborough News? decisions because, ‘‘[t]hese cases do 
not establish the right of a secondary union to induce em- 
ployees of a secondary employer, at whose premises the 
ambulatory situs is temporarily located, to refuse to per- 
form services for their employer in the absence of a lawful 
picket line’’ (emphasis supplied). J.A. 286. In our open- 
ing brief, (pp. 11-19), we demonstrated that this holding 
by the Board was insupportable. We quoted the cogent 
reasoning of the two dissenting members on this proposi- 
tion. Brief of Petitioner, p. 15. 

The notion that the absence of a picket line would serve 


to make illegal conduct otherwise permissible ignores the 
legislative and judicial concern that ‘‘picketing is . . . more 


284 NLRB 315. 
3290 NLRB 2135. 


4 


than free speech”’ and must therefore be curtailed® The 
frequently expressed concern has been that picketing, by 
its very nature, may widen labor disputes unjustifiably. 
For the Board now to enshrine picketing as a precondition 
for the legality of simple speech is to confound common 
sense, disregard controlling decisions, violate the clear in- 
tent of Congress and trench impermissibly upon constitu- 
tional guarantees.* 


A brief historical review graphically demonstrates the 
flagrant error of the Board’s decision in this case. The 
original Moore Dry Dock decision held that even picketing 
at a common situs (conducted under the carefully circum- 
scribed conditions therein laid down) was lawful. 92 NLRB 
547. That the picketing was directed to the secondary em- 
ployees* and that the union had a right to make a direct 
appeal to secondary employees through means other than 
picketing to withhold those services that aided the struck 
employer were so well understood that they were hardly 
commented on. Thus, the Board briefly affirmed the Trial 
Examiner’s findings that the union’s ‘‘other activities, its 
‘hot’ letters and appeals for cooperation to Moore (sec- 
ondary) employees and other unions, invited action only 
at the situs of dispute . . .’’ and were therefore lawful 

3 Bakery § Pastry Drivers v. Wohl, 315 US. 769, 776 (Justice Douglas 


coneurring). In the Landrum-Grifin Act of 1959, Congress specifically 
picketing from the so-called ‘<publicity proviso’? to §8(b) (4). 


excepted 

See NLEB v. Freit § Vegetable Packers, 377 US. 58, 59. In addition Con- 
gress made it unlawful ‘‘to pieket’’ for recognition under certain circum- 
stances. Section 8(b)(7). Cf. Hughes v. Superior Court, 339 US. 460, 464. 


4 As the Supreme Court noted in NLEB v. Fruit ¢ Vegetable Packers, 377 
US. 58, the Congress added the ‘<publieity proviso’’ to allay the ““constitu- 
tional doubts’’ of its members, regarding activities other than picketing. 
377 US. at 70. 

5«‘Plainly, the object of all picketing at all times is to influence third 
persons to withhold their business or services from the struck employer. In 
this respect there is no distinction between lawful primary picketing and un- 
lawful secondary picketing proscribed by Section 8(b)(4)(A).’? Intl. 
Brotherhood of Teamsters, etc. (Schultz Befrigerated Service, Inc.), supra. 
92 NLEB 547, 548 footnote 5. 
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“primary action,’’ 92 NLRB at 551-552. The concern was 
that picketing might so enlarge the controversy as to in- 
fringe excessively upon the neutral employer. Oral ap- 
peals asking only that the secondary employees withhold 
those services that aid the primary employer would limit 
the secondary employer’s involvement and were lawful 
primary action. Picketing, unlike these other forms of 
limited appeal, might lead to a refusal by the secondary 
employees to perform any services for their employer and 
was therefore circumscribed. 


Subsequently, however, a new Board majority decided 
that it was unlawful for unions to make any direct appeal 
to secondary employees. This total reversal of funda- 
mental doctrine was accomplished without expressly over- 
ruling the earlier cases legitimating direct appeals to sec- 
ondary employees to withhold those services which aided 
the struck employer.” However, picketing in a Moore Dry 
Dock situation was now viewed as an appeal to the primary 
rather than the secondary employees and the “‘incidental”’ 


impact on the secondary employees resulting from such 
picketing was immunized from challenge. 


The Moore Dry Dock standards, originally formulated 
for the purpose of determining the legitimacy of picketing, 
were illogically converted into a rigid formula for dis- 
covering whether the objective of the union’s picketing was 
to appeal directly to secondary employees for any purpose. 
Any deviation from the Moore Dry Dock standards evi- 
denced the picket’s real ‘‘objective’’ of appealing to the 
secondary employees—unlawful activity under these later 


6 Intl. Union of United Brewery Workers (Adolph Coors Co.), 121 NLRB 
271 (1958) reversed 272 F. 2d 817 (10th Cir.); Highway Drivers, Local 107 
(Riss Co.), 130 NLEB 943, 948-949; Gonzales Chemical Industries, 128 NLRB 
1352 reversed, 293 F. 2d 881 (U.S. App. D.C). 


7 Pure Oil, Interborough News, ete., supra. The Board’s decisions were not 
entirely consistent in this period and vestiges of the old rationale remained 
under various guises. Cf. Retail Fruit $ Vegetable Workers (Crystal Palace), 
116 NLRB 856. 
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eases® Although the underlying principle of Moore Dry 
Dock as originally decided was that unions could lawfully 
make direct appeals of a limited nature to secondary em- 
ployees and although that underlying principle had been 
rejected sub silentio, Moore Dry Dock remained the classic 
statement regarding permissible picketing in so-called 
‘‘eommon situs”? situations. However, the oral and written 
“appeals for cooperation’? to secondary employees ex- 
plicitly permitted in the original Moore Dry Dock decision 
were conclusive evidence of illegality under the new re- 
quirement that the union refrain entirely from direct ap- 


peals to secondary employees.® 


With still another change in Board personnel in 1961 
and with two Supreme Court decisions conclusively estab- 
lishing the right of unions to make direct appeals to second- 
ary employees to withhold services that aided the normal 
operations of the struck employer,” there has been a grad- 
ual return by the Board to the original concepts of lawful 
primary activity articulated in Moore Dry Dock and its 
predecessors." The Supreme Court in General Electric and 
Carrier mandated this return to the original concepts of 
Moore Dry Dock by explicitly rejecting the notion that 
only ‘‘incidental’? appeals to secondary employees were 
permissible.* In conformity with the Supreme Court’s 
mandate, the Board, in the instant case, recognized the 
right to make direct appeals to secondary employees, p. 2, 
supra. The evidence demonstrates conclusively, and 

8See IVE v. NLEB (General Electric), 366 US. 667 at 677. The history 


of this conversion of Moore Dry Dock is admirably related in Lesnick, The 
Gravamen of the Secondary Boycott, 62 Col L. Rev. 1363, 1381-1384, 1421. 


9 Gonzales Chemical Industries, supra; Highway Drivers, Local 107 (Riss 
Co.), supra. 


20 Local 761, IVE v. NLEB, supra; United Steelworkers v. NLEB, supra. 


21C¥£. Electrical Workers (New Power Wire ¢ Electric), 144 NLEB 1059, 
1093; Local 25, Intl. Bhd. of Teamsters, 148 NLEB 845, 846. 


12 United Steelworkers v. NLEB (Carrier), 376 US. at 496. 
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Respondent does not deny, that the appeal to the secondary 
employees here was to withhold only those services which 
aided the primary employer. J.A. 71. Incredibly, how- 
ever, the Board then proceeds to make picketing a pre- 
requisite for such admittedly lawful direct appeals to 
secondary employees. 


The cliche of the ‘‘tail wagging the dog’? is uniquely 
applicable. In the original Moore Dry Dock case picket- 
‘mg did not enjoy the same status as other modes of appeals 
to secondary employees. It was treated as having the 
possibility of infringing excessively—and hence unlawfally 
—upon the secondary employer and was therefore per- 
mitted only if conducted in a narrow, carefully prescribed 
manner. Appeals, other than picketing, to withhold serv- 
ices which aided the struck employer were considered 
clearly permissible.* Now, the union is forced to picket 
before it may lawfully avail itself of those other modes of 
lawful appeals to secondary employees.“ Neither logic 
nor decided law permit so twisted a result2* The Board 


cannot outlaw simple speech because there has been no 
picketing where, as here, the only appeal to the secondary 
employees has been that they withhold those services which 


18See p. 4, supra quoting Moore Dry Dock. 


24 Consistent with its then view that direct appeals to secondary employers 
were permissible, the carly Board of course permitted direct oral or written 
appeals to those employees in the absence of picketing. Interborough News, 
90 NLRB 2135, 2150 (‘‘In any event, the Pure Oil principle doce not turn 
on the existence of actual picketing’). 


15 There is of course no special statutory concern to protect picketing while 
prohibiting other primary activity. See the proviso to § 8(b) (4), ‘‘Provided, 
That nothing contained in this clause (B) shall be construed to make unlawful, 
where not otherwise unlawful, any primary strike or primary picketing’’. 
The Supreme Court held in Carrier, sce p. 10, infra, **The primary strike, 
which is protected by the proviso, is aimed at applying economic pressure by 
halting the day-to-day operations of the struck employer.’? 376 U.S. at 499. 
As even a cursory reading of Justice Whito’s opinion demonstrates, he too 
viewed picketing as creating a special problem, not as being entitled to special 
consideration. 
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aid the normal operations of the struck employer.’* Local 
761, IUE v. NLRB (General Electric), 366 U.S. 667 and 
United Steelworkers v. NLRB (Carrier), 376 U.S. 492. The 
Board’s decision must be reversed. 


Apparently, the Board’s appellate counsel agreed that 
the Board’s decision as written cannot be sustained. For 
that reason, they relegated the controlling factor in the 
Board’s decision—the absence of a picket line—to a sub- 
sidiary role. See Brief of Respondent, p. 39, n. 47. But 
petitioner seeks review of the Board’s order, not of ‘“‘ap- 
pellate counsel’s post hoc reationalizations for agency ac- 
tion; ...”? Burlington Truck Lines v. U. S., 371 U.S. 156, 
168 (1962) ; Securities & Exchange Comm. v. Chenery Corp., 
332 U.S. 194, 196. The requirement that this Court ‘‘must 
judge the propriety of [the Board’s decision] solely by 
the grounds invoked by the agency . . .”" is especially 
critical in this case since appellate counsel has deemed in- 
applicable two Supreme Court decisions cited by the Board. 
Surely if the Board had considered those Supreme Court 
decisions inapplicable, it would not have cited them with- 
out any effort to distinguish them. The Board, doubtlessly 
relying on those two Supreme Court decisions, expressly 
recognized a union’s right ‘‘to appeal to employees ap- 
proaching struck ambulatory premises.”” J.A. 290. Ap- 
pellate counsel, brushing those Supreme Court cases aside, 
obliterates that right and introduces a totally new rationale 
that submerges the expressed basis for the Board’s de- 
cision. But the litigation stratagems of ingenious appellate 


16We have previously demonstrated that the Board’s rationale for the 
requirement of a picket line—to give ‘‘clear and contemporancous notice’’ 
of the parties to the dispute—borders on the frivolous. Brief of Petitioner, 
pp. 11-19. All of the persons involved were fully and completely aware of 
the nature of the dispute. The Board’s concern with ‘‘the appearance and 
ebaracter’’ of the dispute while blindfolding itself to the real and actual 
nature of the dispute belies its alleged expertise. 


1% SEC v. Chenery, swpra. 
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counsel cannot be substituted for the Board’s decision.” 
‘‘For the courts to substitute their or counsel’s discretion 
for their or counsel’s discretion for that of the [Board] 
is incompatible with the orderly functioning of the process 
of judicial review.’’ Burlington Truck Lines v. U. S., supra. 
The Board’s order must be reversed since the Board’s 
stated ground for its finding of illegality—the absence of 
a picket line—is clearly incorrect. 


18In an attempt to mask this transparent ‘‘post hoe rationalization,’’ ap- 
pellate counsel cite Markwell ¢ Harts, 155 NLRB No. 42. We would have 
thought that the Board’s decision stood on its own bottom in this court. Ap- 
parently not in Respondent’s view. In any event, while Markwell $ Hartz 
was issued on the samo day as the present case, it was decided by a different 
3-2 majority and was based upon entirely different legal premises. The 
decision in the present case expressly recognizes the right to appeal to 
employees approaching ‘‘struck’? ambulatory premises. Yet the same right 
was denied by the majority in Markwell g Hartz on the asserted ground 
that Denver Building Trades v. NLEB, 341 U.S, 675, imposes special limita- 
tions upon union conduct in the construction industry. Since Member Fanning 
dissented vigorously in Markwell § Hartz, contending that General Electric and 
Carrier applied, the opinion in that case cannot be offered to explain his vote 
in this case, without which the complaint in this case would have been dis- 
missed. Seo also, Electrical Workers (New Power Wire and Electric), 144 
NLRB 1093 (Chairman McCulloch and Member Fanning holding that direct 
appeals to socondary employees are permissible). 


19 We have demonstrated in our opening brief that a different rale for 
primary and secondary unions cannot be supported. Brief of Petitioners, 
pp. 19-20. No such distinction appears in the statute itself and no such 
distinction can logically be drawn. See Minority Opinion of the Board, 
J.A. 297-298. Respondent claims that the Board’s decision did not assign 
controlling significance to the fact that the alleged appeals were made by 
a secondary union, Brief of Respondent, pp. 4445, and Respondent recog- 
nizes that this fact cannot have controlling significance. We disagree 
with Respondent's reading of the Board’s opinion and urge, as we did in our 
opening brief, pp. 19-20, that the Board erred in assigning critical and con- 
trolling weight to this irrelevant fact, 
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IL NO DISTINCTION OF THE CONTROLLING SUPREME COURT 
DECISIONS CAN BE DRAWN ON THE GROUND THAT THE 
SITUS OF THE DISPUTE WAS AMBULATORY 

Even if the Board had in fact decided the case on the 
grounds argued by appellate counsel—that a union may 
not appeal directly to secondary employees approaching 
the “ambulatory”? or ‘“‘common situs,’”’ such a decision 
could not stand. Respondent contends that the decisions 
of the Supreme Court permitting such activity are limited 
to activities ‘“‘at the permanent premises of the primary 
employer.”? Brief of Respondent, p. 48. But the distine- 
tion of the controlling Supreme Court decisions advanced 
by Respondents does not withstand analysis under (1) the 
language of the Supreme Court itself, (2) the critical eco- 
nomic realities, (3) the statutory language, and (4) the 
decision of the one court of appeals that has considered 
the matter. 


The controlling decisions of the Supreme Court are 
Local 761, IVE v. NLRB (hereinafter referred to as ‘‘Gen- 
eral Electric’’), 366 U.S. 667 and United Steelworkers v. 
NLRB (hereinafter referred to as “‘Carrier’’), 376 U.S. 
492. In General Electric, the Court held, ‘‘The key to the 
problem is found in the type of work that is being per- 
formed by those who use the separate gate .. . [i]f a sep- 
arate gate were devised for regular plant deliveries, the 
barring of picketing would make a clear invasion on tradi- 
tional primary activity of appealing to neutral employees 
whose tasks aid the employer’s everyday operations’’ (em- 
phasis supplied). 366 U.S. at 680-681. In Carrier, the 
Supreme Court held picketing on the property of the sec- 
ondary employer was lawful primary activity protected by 
the proviso to §8(b)(4)(B). The Court reiterated that 
“‘[tJhe primary strike, which is protected by the proviso, 
is aimed at applying economic pressure by halting the day- 
to-day operations of the struck employer.’”’ (Emphasis 
supplied.) 376 U.S. at 499. The Court specifically re- 
jected the contention that picketing could be directed at 
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secondary employers ‘‘only where incidental to appeals to 
primary employees.”? 376 U.S. at 498. Read together 
these two decisions are conclusive authority for the propo- 
sition that a union may appeal to the secondary employees 
to withhold those services which are in aid of the normal 
operations of the primary employer at the struck premises 
regardless of whether those premises are ‘‘permanent”’ or 
‘“Cambulatory.’’ 


The ‘‘type’”’ that is to say the nature, of the work that 
the secondary employees are asked to withhold is the ‘‘key 
to the problem,’’ 366 U.S. at 680-681, and not the mobility 
or lack thereof of the struck premises. It is undisputed 
that the secondary employees here, the longshoremen, per- 
formed all other duties requested by their employer, Conti- 
nental Grain. J.A. 71. They refused only to aid the nor- 
mal operations of the S.S. Shaw, the struck ship. That the 
services withheld by Petitioner’s members were in aid of 
the normal operations of the S.S. Shaw is not—and can- 
not be—denied. Nothing is more integral a part of the 


normal operations of a freighter than the loading of its 
cargo.” J.A. 103-104. 


Nor can it be gainsaid that the economic impact of the 
appeal to the secondary employees on both the primary 
and secondary employers is identical whether the services 
are to be performed at a struck premise that moves or at 
one that stands still. Under Respondent’s view of GE and 
Carrier, a union striking a grain mill can lawfully ask 
truck drivers not to deliver a truckload of grain to the 
struck employer’s mill. Why then cannot a union striking 
a freighter ask the longshoremen not to deliver a cargo of 
grain to the struck employer’s freighter? If the appeal 
is confined to ‘‘neutral employees whose tasks aid the em- 
ployer’s everyday operations” (366 U.S. at 680-681) and 

20 Indeod this Court in Salt Dome, p. 15, infra, held that even the overhaul 


and repair of a ship by secondary employees was part of the ‘‘normal busi- 
ness’? of tho struck ship. 265 F. 2d at 589. 
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they are asked only to cease those activities which aid the 
everyday operations of the struck employer, what con- 
trolling economic difference is there if those employees’ 
tasks are to load a struck cargo ship rather than to de 
liver a truckload of grain to a struck mill? 


Self-evidently it is not the mobility (or the absence there- 
of) of the struck employer’s premises that was or could 
have been the concern of the Congress. The patent thrust 
of §S(b)(4) was to limit the area of legitimate labor dis- 
putes. That area is neither expanded or circumscribed by 
the happenstance of whether the struck employer’s premises 
are movable or immovable. It ts expanded or circumscribed 
by the extent of the involvement of the employees of the 
secondary employer, by ‘‘the type of work’? they are asked 
to cease performing. 


Nothing in the statutory language supports a distinction 
based upon the fact that the struck premises of the primary 
employer are stationary or mobile. Yet such a distinction, 
if intended, would have had fundamental impact on many 
industries, like the shipping industry, where the economic 
target of the striking union is necessarily a moving one. 
The only feasible method of enlisting aid in ‘‘halting the 
day-to-day operations of the struck employer”’ is to seek 
the support of those employees who are working at the 
moved premises" Surely, Congress would have demon- 
strated by specific statutory language its intention that so 
far-reaching a distinction be drawn. 


21 The ‘‘premises’’ with which we are concerned are the ‘‘premises’’ at 
which the primary employees customarily work. Those ‘‘premises’’ are the 
situs of the dispute, the economic target of the striking union’s actions, When 
those ‘‘premises’’ are moved, the economic situs of the dispute is moved. 
To iustrate, a shipping company may have a ‘‘permanent,’’ ‘‘fixed’’ office 
in New York City. During 2 seamen’s strike, two of its ships might sail 
from New York to New Orleans. Clearly, the ‘‘premises’’ with which the 
strike is concerned are those ships in New Orleans and not the home office 
in New York. Despite the fact that the home office is the ‘‘permanent 
premises’ of the primary employer, it is not the economic situs of the 
dispute, These are not novel concepts but rather were the very concepts 
expressed by the Board in the early cases. Cf. Intl. Brotherhood of Teamsters 
(Schalts Befrigerated Service, Inc.), 87 NLEB 502 (1949); Moore Dry Dock, 
supra. 
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The only court that has thus far considered the question 
has held, relying on the Carrier case, that activity of pre- 
cisely the type involved here did not violate the Act. NLRB 
v. International Longshoremen’s Assocaition, 332 F. 2d 992 
(4th Cir., 1964). There the ILA refused to work for their 
secondary employer on: a black-listed ship. The longshore- 
men continued to work for the secondary employer on all 
other vessels that he serviced. Judge Sobeloff denied en- 
forcement of the Board’s finding of a secondary boycott, 
holding that, ‘‘Maryland Ship [the secondary employer] 
has not been coerced or restrained from working any other 
ships, even Ocean’s [the primary employer] until the dis- 
agreement between Ocean and the ILA is settled... . The 
only pressure exerted by ILA has been to refuse to furnish 
‘day-to-day service essential to the employer’s regular 
operations’ United Steelworkers of America v. NIRB 
(Carrier), 84 S.Ct. 899 (1964).”? The Court did not dis- 
tinguish Carrier despite the fact that the so-called ‘‘per- 
manent premises of the primary employer”? were not in- 
volved. 

We have shown, in discussing Respondent’s proposed 
distinction of the GE and Carrier cases, predicated on the 
“fixity”? of the primary premises, that the economic im- 
pact on all parties is identical regardless of mobility, that 


addressed is asked only 
struck employer so, 
those services which 
are limited to a requ 
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no express statutory language permits such a distinction 
and that the only court that has thus considered the matter 
aid not adopt Respondent’s novel distinction. We are left, 
then, only with Respondent’s bald assertion that the Su- 
preme Court ‘expressly’? concluded in GE ‘‘that the ‘re- 
served gate’ picketing there did not present a true ‘common 
situs’ problem . . .”? (emphasis supplied). Respondent’s 
brief, p. 47. We have read and re-read GE and Carrier 
but cannot find even a reference to the notion that no ‘“‘true”’ 
common situs is involved, let alone an ‘‘express conclu- 
sion” to that effect. As Justice White pointed out in 
Carrier, the Board had argued that GE involved a ‘‘com- 
mon-situs”? problem (much as Respondent argues here) 
and the union had argued that ‘‘no picketing at the primary 
premises should be considered as secondary activity.” 376 
US. at 497. But, ‘‘[t]he Court accepted the approach 
meither of the Board nor of the Union’’ (emphasis sup- 
plied). 376 US. at 497. The Court concluded that the 
“key”? to legality depended upon ‘“‘the type of work being 
Gone by the employees”’ (Ibid.). Yet Respondent attempts 
to resurrect the ghosts that the Supreme Court has twice 
tried to lay to everlasting rest on the assumption that the 
Supreme Court was concerned only with those situations 
which do not present a “true”? common situs problem. 
Respondent’s Brief, p. 47.7 


Mere incantation of magical formulae such as ‘“‘true’’ 
common situs does not answer the problem of the scope of 
lawfal primary activity, as the twisted history of fifteen 
years demonstrated to the Supreme Court. Such verbal 


22 Respondent’s argument that the Supreme Court’s ‘¢approval’’ of Moore 
Dry Dock makes ‘‘evident”’ that the General Electric and Carrier standards 
é<were not designed to reach the specific type of common situs problem 
posed here...,” Brief of Respondent, p. 47, is totally without merit. We 
hare previously shown, pp. 46, supra, that the original Moore Dry Dock 
decision legitimated precisely the activities now condemned by Respondent 
and that the Supreme Court in General Electric and Carrier restored the 
exitieal, original principle of Moore Dry Dock—the right of unions to appeal 
directly to secondary employees. The Court’s citation of the original Moore 
Dry Dock decision thus evidences no intention that all appeals to secondary 
employees are to be banned in ambulatory situations and certainly gives no 
exedence to Respondent’s attempted distinction. 
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formulae often serve to mask rather than reveal the eco- 
nomic factors to be considered. If anything emerges from 
the Supreme Court’s extended exposition of the history of 
this ‘‘confusing litigation,’’ it is the Court’s concern that 
the Board had lost its way in its search for the proper 
labels to apply to various factual situations and failed to 
analyze the economic impact of the union’s activities. 


Unhappily, the bulk of Respondent’s Brief recites the 
various holdings of the courts and the Labor Board prior 
to the time the Supreme Court, in GE and Carrier, au- 
thoritatively rationalized the entire field Extended dis- 
cussion at this time of “this sometimes confusing litiga- 


24'What fundamental doctrine d 
of the dispute”? is capable of 
why is a ship any less the ‘ 


upon the opinion of this Court in Seafarers 
Dome), 105 App. D.C. 211, 265 F. 24 585 

’s opinion as holding that a union 

withhold only those services which 

employer. Rather, Judge Prettyman 

*¢[t]he critica? consideration is that 
secondary employer) was not different 

under the most ordinary circumstances 
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tion”? is not only quixotic, it is misleading. Tilting at 
yesterday’s windmills serves only to prevent rational con- 
sideration of today’s problems. The Supreme Court in 
GE and Carrier authoritatively laid down the basic princi- 
ples to be applied, and prior conflicting decisions or lower 
tribunals are now wholly irrelevant.** The standard of con- 
duct Respondent crystallizes from the many, many pre-GE 
and Carrier cases it cites is that any direct appeals to 
secondary employees are unlawful; only where an appeal 
to secondary employees is ‘‘incidental’’ to the direct appeal 
to primary employees is it permitted according to Re 
spondent. Brief of Respondent, pp. 37, 40. Yet the Su- 
preme Court reversed the Second Circuit in Carrier pre- 
cisely because that Court relied on the ‘‘incidental’’ test. 
376 U.S. at 498. Moreover, the Board here recognized the 
union’s right to appeal directly to secondary employees 
approaching the ‘“‘ambulatory”’ premises and did not rely 
on the discredited ‘‘incidental’’ test. J.A. 290. 


The Supreme Court has conclusively held that a union 
may lawfully make direct appeals to secondary employees 
to withhold those services which aid the normal operations 
of struck employers. Obviously, such direct appeals bring 
about a limited cessation of business between the primary 
and secondary employers. And, as the Supreme Court 
stated in Carrier, such activity is literally ‘‘covered by the 
language of subsection B.’”’ 376 US. at 496. But, in the 
Supreme Court’s view, that limited cessation of business 
results from lawful primary activity and is within the pro- 


26As Respondent points out, Brief of Respondent, p. 43, the Seventh 
Cireuit’s cursory dictum on the substantive issue in its review of earlier 
contempt proceedings was not adopted by the Board. The only issue before 
that court was whether the union had violated the district court’s injunction, 
United States Vv. United Mine Workers, 330 U.S. 258, and even the conclu- 
sions reached in the underlying §10(1) proceeding would not be binding 
in this case. NLEB v. Denver Building Trades Council, 341 US. 675, 681- 
683. In any event, the dictum is clearly incorrect under Carrier since the 
Seventh Cirenit indicated that the fact that the work stoppage occurred ‘‘on 
Continental premises’’ was conclusive evidence of illegality. 
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tected area carved out by Congress in the proviso to §8 
(b)(4)(B). Here it is not and could not be disputed that 
any appeals to the secondary employees were limited to the 
request that they not aid the normal operations of the 
struck employer. The alleged appeals constituted lawful 
primary activity and cannot serve as the predicate for a 
finding that Petitioner violated § 8(b) (4) (B). 


II. THE BOARD’S CONCLUSIONS THAT RESPONDENT LOCAL 
418 INDUCED EMPLOYEES AND THREATENED CONTI- 
NENTAL IN VIOLATION OF § 8(b)(4)(i)(ii)(B) OF THE ACT ARE 
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE 

As we have shown above, it is Petitioner’s view that 
the conduct which the Board held to be a violation consti- 
tuted lawful primary activity. In view of appellate coun- 
sel’s decision to support the Board’s decision on grounds 
cther than those relied upon by the Board, we have had 
to answer their contentions more comprehensively than 
might be typical in a reply brief. However, should the 

Court disagree, there are other reasons why the Board’s 

order cannot be enforced which are, of course, covered in 

greater detail in our opening brief. We will briefly note 
the inadequacies of Respondents answer to two of these 
arguments. 


1. No substantial evidence of inducement within the meaning 
of § 8(b)(4)(3)(B) 

The Board’s finding that Petitioner ‘‘induced’’ the em- 
ployees of Continental Grain to engage in a strike or re 
fusal to handle goods is not supported by substantial 
evidence. Admitting, as did both the Board and the Trial 
Examiner, the absence of direct evidence, Respondent 
places as the very keystone for its case of circumstantial 
evidence the “‘. . frequently voiced policy of high-ranking 
Union officials to support SIU, Canada, in its dispute with 
Upper Lakes... .’? Brief of Respondent, p. 24. Incredi- 
ble! Surely a millenium of some sort in the history of our 
Constitutional democracy has been reached when the pri- 
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mary argument by a federal agency in a case of this sig- 
nificance is that a party may be found guilty of unlawful 
conduct because of proof of ‘frequently voiced support”’ 
of another union.” Section 8(c) of the Act provides: 

(c) The expressing of any views, argument, or 
opinion, or the dissemination thereof, whether in writ- 
ten, printed, graphic, or visual form, shall not consti- 
tute or be evidence of an unfair labor practice under 
any of the provisions of this Act, if such expression 
contains no threat of reprisal of force or promise of 
benefit (emphasis supplied). 

That section prohibits the use as evidence of an unfair 
labor practice the ‘‘frequently voiced support’’ of another 
union. Even if not, the First Amendment would ban so 
outrageous a breach of the Constitutional guarantees of 
free speech available to union and employer alike. 


Respondent next argues that the union’s guilt may be 
proved by the alleged fact that “‘. . . Union officials did 
not encourage—let alone order—the members, either col- 
lectively or individually, to load Upper Lakes’ ships. Brief 
of Respondent, p. 24. The union certainly had no such 
affirmative obligation to order the men to load the Shaw 
and the men had every right to refuse to load if they chose. 
But the assertion is untrue! The testimony of Conti- 
nental’s executive vice president was that Union President 
Conner did order the men to load the Howard L. Shaw. 
J.A. 89, 159. 


The last building block of the circumstantial “‘evidence’’ 
is the presence at Continental docks of various union 
officials. Brief of Respondent, p. 25. Since three of the 
‘union officials’? were Continental employees and one, 
Conner, was there to read to the men an injunction in- 
structing them to load the ship, one might have thought 
that both Continental and the Labor Board were glad to 

Ct, Amalgamated Meat Cutters v. NLEB, 99 App. D.C. 24, 31, 237 F. 2d 
20, 27 (1956) (appeals made st 2 union meeting and through union literature 
do not constitute illegal indueement). 
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have these men present. We can be certain that their 
absence would have created more legal problems for Local 
418. Moreover, the Trial Examiner expressly refused to 
find that Novosel, Garvey and Simmons were agents of the 
union, J.A. 261, and the Board did not disturb his refusal 
to make this finding. A union cannot be found guilty of an 
unfair labor practice because of the acts of its individual 
members, not agents of the union. In the absence of such 
a finding, even direct evidence that these three had induced 
the men to refuse to load would have no probative value 
and to offer as critical evidence the fact that they were 
present at their employer’s place of business is ludicrous. 


In sum, the Respondent is able to offer nothing more in 
support of the Board’s finding of inducement than that the 
men actually refused to load the Shaw. As we pointed 
out in our opening brief, pp. 23-24, the General Counsel’s 
witnesses testified that the longshoremen had stated that 
they refused to load the Shaw for a variety of reasons, i.e., 
fear of violence, absence of cooperation by other locals, ete. 
Although the Respondent might doubt that longshoremen, 
despite the long history of vigorous trade unionism in the 
maritime trades, would individually refuse to load a struck 
ship, that doubt, unless supported by substantial evidence, 
cannot provide the factual predicate for a finding of illegal 
conduct. Something more than a doubt as to innocence is 
required for a finding of guilty, even in Labor Board pro- 
ceedings. 

2. No substantial evidence of threats within the meaning of 
§ 8(b)(4)(11)(B) 

The Board’s finding that Petitioner threatened Conti- 
nental Grain with an object of forcing Continental to cease 
doing business with Upper Lakes is not supported by sub- 


28 NLEB V. Columbian EGS, Co., 306 US. 292, 
No. 245 on H.R. 3020 
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stantial evidence. The only evidence relied on by the Board 
to support its finding of a violation of 9(b)(4) (ii) were 
statements made by Conner to Mayer in several conversa- 
tions between them. The Board found these to be illegal 
threats—not ‘‘coercion”’ as the Respondent’s brief claims— 
but none constitutes a ‘‘threat”’ within the meaning of 
S(b) (4) (ii). That section makes it unlawful ‘‘to threaten, 
coerce or restrain’’ and both the language and the legisla- 
tive history show that these terms must be read together 
so that an illegal threat is an assertion by a union that it 
will engage in conduct which would be illegal as restraint 
and coercion. In none of the statements which the Board 
attributed to Conner did he say that Petitioner would per- 
form any act against Continental; nor did he state that 
any other person or union would commit any illegal act. 
Thus, the facts here are two steps removed from the kind 
of threats which Congress forbade in § 8(b) (4) (ii) and are 
two steps removed from any other case in which the Board 
or the courts have a violation. Thus, the assertion in the 


Bespondent’s Brief, p. 27, that ‘a plainer violation of the 
statute would be difficult to visualize’”” betrays a lack of 
imagination uncharacteristic of the brief as a whole. At 
bottom, the Respondent’s case is a play on the phrase 
“labor trouble,”’ but the kind of threats of labor trouble 
which were forbidden by the Act were of an illegal strike 
or other unlawful retaliation by the threatening union.” 


29 This is the kind of condnet found to be unlawful in the cases cited by 
the Board. Respondent’s Brief, p. 27. Indeed, while this precise issue was not 
before this Court in the Orange Belt ease (Orange Belt District Cownolt of 
Painters No. 48 v. NLEB, 117 App. D.C. 233, 235, at n. 2, 328 F. 2d 534, 536), 
the Court there observed how the words ‘‘threaten, coeree and restrain’’ are to 
be read: 

“*Under § 8(b) (4) (ii) of the Act, threats made to neutral employers 
of ‘labor trouble and other consequences’ are equated with the actual 

out of the threats by means of a ‘strike or other economic 
retaliation.’ ’’ (Id., n. 2.) 


‘As this Court observed on the same oceasion, 2 threat to engage in lawful 
condnuet is not prohibited by §8(b) (4) (i). This reasoning was confirmed 
by the decision of the Supreme Court in NLEB v. Servette, 377 U.S. 46, 57. 
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Indeed, Respondent appears to concede that a threat of 
lawful action is not unlawful because it says that the state- 
ment made by Conner were not sufficiently specific to make 
sure that only lawful conduct was being contemplated. 
Brief of Respondent, p. 28. But, here again Respondent 
attempts to place on the Respondent the burden of negating 
a violation of the Act whereas the statute requires the 
General Counsel to carry the burden of proof. This re- 
versal of the normal presumption that persons will act 
lawfully is contrary to the Board’s practice in other cases 
where it has resolved such doubts im favor of the party 
charged with a violation. There is no evidence that 
Conner intended or Mayer understood the remarks in ques- 
tion to relate to unlawful acts by anybody. 


CONCLUSION 


For the reasons set forth in our opening brief and our 
reply brief herein the Board’s order should be reversed. 


Respectfully submitted, 


Irvine M. Frrmnman, 
Hanrorp A. Karz, 
7 South Dearborn Street, 
Chicago, Illinois 60603 
Attorneys for Petitioner. 


Henry Karser, 

Ronatp RosENBERG, 

Georce Kaurmann, 
1730 K Street, N.W., 
Washington, D. C. 20006 


May 1966. 


30 Thus, in Electrical Workers Union, Local $8, 188 NLRB 160, 162, the 
Board dismissed a complaint because the challenged statements were ‘just 
as open to a construction,’’ that they were a lawful request for cooperation. 
See also, Local $8, IBEW, 148 NLRB 757, 760. General Teamsters Local No, 
168, aff/w IBTCHWHA Independent (B. P. John Furniture Corp.), 144 NLRB 
536; Cf. United Slate, Tie and Composition Roofers, Damp and Waterproof 
Workers Assoc., AFL-CIO, Local Unton No. 57 (Atlas Roofing Co., Inc.), 134 
NLEB 367. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Grain Elevator, Flour and Feed Mill Workers, Interna- 
tional Longshoremen Association, Local 418, AFL-CIO 
(hereafter referred to as “Local 418,” “petitioner,” or 
“the Union”), to review and set aside an order of the 
National Labor Relations Board issued against it on Oc- 
tober 29, 1965. In its answer, the Board has requested 
enforcement of its order. The Board’s decision and order 


(1) 


2 


(J.A. 275-299)? are reported at 155 NLRB No. 45. This 
Court has jurisdiction of the proceedings under Section 
10(£) of the National Labor Relations Act, as amended 
(61 Stat. 186, 73 Stat. 519, 29 U.S.C. Sec. 151, et seg.). 


L The Board’s Findings of Fact 


Briefly, the Board found that petitioner, in violation of 
Section 8(b) (4) (i) and (ii) (B) of the Act, induced and 
encouraged employees of Continental Grain Company to 
engage in a strike or a refusal in the course of their 
employment to perform services, and threatened, coerced, 
and restrained Continental, with an object of forcing or 
requiring the Company to cease doing business with Up- 
per Lakes, Ltd? The facts upon which the Board’s find- 
ings are based are summarized below.* 


A. Background 
1. Continental’s St. Lawrence Seaway operation 


Continental is engaged in the business of buying and 
selling grain in domestic and foreign markets.* In con- 


2 Record references designated “J.A.” refer to portions of the 
Board’s decision and order and the transcript of testimony and 
exhibits which have been printed in a Joint Appendix pursuant to 
the rules of the Court. References preceding a semicolon are to the 
Board’s findings; succeeding references are to supporting evidence. 


2 The Board dismissed the complaint insofar as it also alleged that 
Seafarers’ International Union of North America (hereafter re- 
ferred to as “SIUNA”) violated Section 8(b) (4) (i) and (ii)(B) of 
the Act. This dismissal was predicated on the Board’s findings that 
the evidence adduced by the General Counsel did not satisfy his 
burden of proof that SIUNA had engaged in proscribed conduct 
(J.A. 267-269, 244). The instant petition to review has not placed 
in issue this aspect of the Board’s order. 


2 The facts as found by the Trial Examiner were based on the 
credited, undenied testimony of witnesses called by the General 
Counsel, No witnesses were called on behalf of Local 418; the lone 
witness called on behalf of SIUNA was its general counsel, and he 
only testified concerning the relationship between SIUNA and its 
chartered affiliates, including SIU, Canada (J.A. 256). 


+It annually exports approximately 25 percent of all the grain 
exported from the United States (J.A. 245-246; 16). 
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nection with its multi-million dollar a year operation, the 
Company owns and maintains a network of grain eleva- 
tors at ports throughout the United States, including Chi- 
cago, Illinois, and Galveston, Texas. Prior to 1959, Con- 
tinental shipped only small quantities of grain on the 
Great Lakes. When it did so, Continental utilized the 
services of lake carriers owned by various companies, in- 
cluding Upper Lakes, Ltd., a Canadian corporation.® 
These services were ordered on an individual basis under 
simple “common carriage for hire” arrangements (J.A. 
277-278; 110-112, 18). 

The opening of the St. Lawrence Seaway in 1959 revo- 
lutionized the entire grain exporting business. It enabled 
large lakers (400,000-730,000 bushel capacity) to travel 
from U.S. ports via the Great Lakes to such Canadian 
ports as Montreal, Quebec, Three Rivers, and Sorrell. In 
turn, this made it feasible to use the St. Lawrence River 
to transship grain to Europe and other foreign ports. It 
thus became important to Continental to acquire a facil- 
ity at the mouth of the Seaway in Canada where it could 
store grain for substantial periods of time for shipment 
on demand to Europe and the Far East via ocean-going 
liners* (J.A. 278; 20-25, 110-111). 

Rather than build its own elevators, Continental en- 
tered into an arrangement with Upper Lakes in 1961 to 
use the latter’s existing facility. A similar arrangement 
was also in effect through the end of the 1968 shipping 
season, whereby Continental obtained the right to use 2.8 
million of the 6 million bushel capacity at Upper Lakes’ 


5 Upper Lakes, Ltd., is comprised of three companies performing 
related services—Upper Lakes Shipping, Ltd. (shipping bulk car- 
goes), Trans-Lake Chartering, Ltd. (chartering), and Three Rivers 
Grain & Elevator Company Limited (elevator storage) (J.A, 277: 
111-112). There are no elements of common ownership or control, 
either directly or indirectly, between Upper Lakes and Continental 
(J.A. 277; 18-20). 


*There are public grain elevators at many ports, but companies 
are only permitted to store grain in them for brief periods of time 
(J.A, 278; 22). 
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Three Rivers grain elevators. In consideration therefor, 
Continental agreed, inter alia, to use Upper Lakes’ ships 
to transport all of its grain destined for these elevators 
and to pay a daily tariff for the storage of such grain.’ 
Continental also continued to use the vessels of other com- 
panies to carry other grain shipments. (J.A. 278-280; 
17-19, 20-25, 27-28, 111-112, 114-116, 232-234). 


2 The locale of the dispute; Continental's operations at 
Calumet Harbor in Chicago 


At Calumet Harbor in Chicago, Continental maintains 
five elevators that are equipped to receive and load grain 
onto boxcars, barges and ships (J.A. 246; 97-99). A long 
concrete dock about 15 feet wide separates the elevators 
from the moored ships (G.C. Exhs. 6, 7). When a ship 
is to be loaded, Continental employees, who are members 
of petitioner,’ move grain by conveyors from storage 
bins to the top of the elevator, where it is weighed and 
transferred to shipping bins. The shipping bins are then 
sealed until the order to load is given. Upon command, 
the bin is opened and the continuous process commences 
whereby grain is poured through spouts attached to the 
elevators into the hold of the vessel (J.A. 249-250; 60, 
61, 70-71, 97-100, 104-106, G.C. Exhs. 6, 7). 


3. The nature of the labor dispute 


Since 1960, Upper Lakes was engaged in a labor dis- 
pute in Canada with Seafarers’ International Union of 
Canada,? a chartered affiliate of SIUNA. In this pro- 
ceeding, the nature of that dispute was defined in only 


7 This is a uniform rate established by the Canadian government 
(J.A. 247; 24, 117). 


* Petitioner has had a bargaining relationship with Continental 
throughout the past 25 years; there are approximately 32 members 
in the bargaining unit embracing employees at Elevators A and B 
at Continental’s Chicago facility (J.A. 24-25, 98). 


® Hereinafter referred to as SIU, Canada. 
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the most general terms.” Shortly before the opening of 
the 1962 shipping season,+ Jack Conner, president and 
business representative of petitioner, Local 418, advised 
Gunther Goldschmidt, superintendent of Continental’s 
Chicago grain elevators, of the labor dispute between 
SIU, Canada, and Upper Lakes. Conner said Upper 
Lakes ships would be picketed by SIU, Canada, when they 
arrived at the Chicago elevators, and that there would be 
trouble loading those ships because Local 418 was being 
asked to support SIU, Canada (J.A. 290; 27-28, 29-31, 
127-132, 182-183, 235). On about May 15, Julius Mayer, 
an executive vice president of Continental, called Conner 
and advised him that an Upper Lakes’ ship, the SS 
Erickson, was expected to arrive at Continental’s docks 
very soon. Mayer then asked Conner whether he “would 
be helpful in instructing his men to load it.” Conner 
replied: “I am not going to tell my men to load or not to 
load; that’s up to them.” Conner added “that they were 
supporting the SIU dispute and he therefore did not think 
his men would load any Upper Lakes ships” (J.A. 247- 
248; 31-33, 235). 


10 Purely for purposes of background information, the Trial Ex- 
aminer set forth in his decision a news dispatch from the New York 
Times of October 21, 1963, summarizing the longstanding dispute 
between SIU, Canada, and Upper Lakes, as follows: “The trouble 
began in 1960 when the Canadian Labor Congress expelled the 
Seafarers’ International Union of Canada, a branch of the United 
States-based Seafarers’ International Union. Mr. [Hal. C.] Banks 
[president of the Canadian Seafarers’ Union], had sought to expand 
the influence of the Canadian Seafarers’ Union by raiding the 
membership of other Canadian maritime unions. The [Canadian] 
Labor Congress set up the Canadian Maritime Union to fight Mr. 
Bank’s union. In 1962, the new union won its first big victory. It 
signed a contract with Upper Lakes Shipping, Ltd., of Toronto. 
One result was that about 350 members of Mr. Banks’ union on 
Upper Lakes ships lost their jobs. The Seafarers retaliated by 
picketing Upper Lakes ships in United States ports, and longshore- 
men refused to unload their cargo. There was much violence and 
harassment of Canadian crews in United States ports. The action 
against Upper Lakes has continued.” (J.A. 247). 


11 The shipping season on the Great Lakes normally opens in mid- 
April and closes in late November or early December (J.A. 27). 
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Within a few days of this conversation, the SS Erick- 
son arrived for the purpose of taking on a load of Con- 
tinental grain. Upon its arrival, pickets took their place 
“poth from the waterside and also from the landside.” 
Continental asked its employees to load the Erickson 
while the pickets were there, but they declined to do so. 
After a day or two, a state court injunction was granted 
against the picketing, the Erickson was loaded on May 
18, and departed (J.A. 248; 33-34, 183-135). 

Shortly before May 30, Mayer again called Conner and 
asked him whether he would be helpful in trying to load 
the SS Shaw, another Upper Lakes vessel which was ex- 
pected in a day or so. Conner again replied he would not 
tell the men to load or not to load. Mayer asked Conner 
whether, since Continental “had the pickets removed on 
the Erickson” and assuming that there would be no fur- 
ther picketing, the members of Local 418 would load the 
Shaw. Conner replied: “Even if there is no picket line, 
there is an invisible picket line around these ships.” He 
further informed Mayer “that pickets or no pickets, in- 
junction or no injunction, an injunction can order men to 
stop picketing but they cannot order men to work.” In- 
stead, Conner suggested to Mayer that he bring in “boats 
other than Upper Lakes ships and [Mayer would not] 
have any trouble loading those” other ships. On this 
occasion Conner also stated, as he had before, “that they 
were committed to support the SIU in their dispute with 
Upper Lakes.” (J.A. 248-249; 34-36, 135). 

The Shaw arrived on May 30, and Continental’s em- 
ployees refused to load it. Ultimately, however, Secre- 
tary of Labor Goldberg arranged a 30-day truce between 
SIU, ILA, and Upper Lakes during which time it was 
agreed that Upper Lakes’ ships could be loaded. During 
this truce period, the Shaw was loaded, as were two other 
Upper Lakes’ ships. After the truce period expired, the 
SS Leitch arrived; it was not loaded, and it left Chicago 
empty = (J.A. 249; 35-88, 44-45, 135-188). 


22 The facts set forth in this subsection were not the basis of any 
unfair labor practice findings by the Board. They were relied upon 
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B. The 1963 shipping season; Continentals employees 
refuse to work rather than load Upper Lakes ships 


1. Local 418 reaffirms its policy not to load Upper 
Lakes vessels 


On February 15, 1963, approximately 2 months prior to 
the opening of the shipping season for that year, Mayer 
again called Conner. Mayer asked whether Continental 
would be “able to load Upper Lakes ships” during the 
approaching season and whether “he would be helpful in 
seeing that these boats [were] loaded.” Conner replied 
“I’m sorry, but the dispute between Upper Lakes and 
SIU has not been settled, and as far as we [the Union] 
are concerned we again are going to support the SIU and 
I don’t believe these [Upper Lakes] ships will be loaded.” 
He also told Mayer that the situation in 1963 would be 
“the same as it was” in 1962, that Continental had no 
trouble loading “other ships” in 1962 and, if Continental 
used such “other ships” in 1968, Continental would have 
“no difficulty” getting those other ships loaded (J.A. 250; 
24-28). 

Late in February, Conner called Mayer, informed him 
that an ILA meeting would be held in Detroit a few 
days later, and asked that permission be granted to 
allow two Continental employees, Jack Garvey and 
George Novosel, to attend that meeting without loss of 
regular wages. Conner explained that he was making 
the request because the named employees were officers of 
Local 418 ™* and that it would be wise for them “to hear 


solely to give meaning to the events occurring on and after Febru- 
ary 15, 1968, the period encompassed by the instant complaint (J.A. 
249). 


13 The meeting was described as an “ILA convention of the Great 
Lakes District” (J.A. 251; 207-208). 


%4 Jack Garvey was a trustee of Local 418; George Novosel was 
shop steward of that Local at Elevator B. As provided for by the 
explicit provisions of Local 418’s constitution and bylaws, Garvey 
was an elected union official and Novosel an appointed official (J.A. 
251; 205-206, 160-161, 51, 52, 47-49, 188, 239-241). 
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or participate” in the meeting since “the question of the 
Upper Lakes Shipping dispute with the SIU which was 
stopping the loading” of the ships would undoubtedly 
come up for discussion. Mayer granted the request (J.A. 
251; 47-49, 51-52, 138). 

Early in March, Mayer inquired of Conner whether, as 
a result of the ILA’s Detroit meeting, Continental would 
_ “be able to load any ships” in 1963." Conner’s response 
was that the ships would not be loaded because “Hal 
Banks, president of SIU of Canada” had asked “the con- 
vention in session to again support them [in 1963] as 
they had” in 1962 and by a unanimous vote the conven- 
tion decided to give such support (J.A. 251; 48-50, 208- 
213). 

The next month, Conner advised Mayer that he expect- 
ed to attend a meeting at a Chicago hotel along with 
Local 418 officials Garvey and Novosel in which one 
“Tanner and others from the union in Chicago” * would 
confer with various local union representatives. On or 
about April 15, Mayer telephoned Conner and asked what 
had occurred at the meeting; Conner replied that Tanner 
had advised the group that “as far as Chicago was con- 
cerned, the SIU had had the full cooperation the previous 
year and asked them [the other unions] again to coop- 
erate with them [SIU]” (J.A. 251; 50-51). Superin- 
tendent Gunther Goldschmidt was also told by union of- 
ficial Garvey that as a result of the Chicago meeting, 
Local 418 would continue to support SIU, Canada, in its 
dispute with Upper Lakes (J.A. 283, 251; 213-214, 154- 
155). 


2. Local 418 threatens Continental with other trouble for 
dealing with Upper Lakes, and its members, employees 
of Continental, refuse to load the Shaw 

The SS Shaw, an Upper Lakes ship, arrived at Conti- 

nental’s Elevator B on April 21. Shortly before, Mayer 

38 Connor had attended the ILA convention along with Garvey and 

Novosel (J.A. 207-208). 
16 These persons were not otherwise identified (J.A. 251). 
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telephoned Conner, advised him of the Shaw’s impending 
arrival, and requested that Conner assist Continental in 
getting the ship loaded. Conner replied that he was sorry 
that he could not help Continental, but that Mayer knew 
that Local 418 was committed to assist the SIU, and that 
he would not ask his men to load. Mayer suggested to 
Conner that perhaps there would be no picket line when 
the Shaw docked and asked why, in that event, there 
would be any difficulty in loading the Shaw. Conner re- 
plied that there “is an invisible picket line around those 
ships.” He further informed Mayer that he had a mes- 
sage for him from Scotty Aubusson of the SIU (not oth- 
erwise identified), that if Continental persisted in its at- 
tempts to load Upper Lakes ships, it would have trouble 
getting railroad boxcars in and out of its facilities, since 
the SIU had the full cooperation of the American Broth- 
erhood of Trainmen (J.A. 282-283, 252; 52-54). 

On May 21, Continental made two attempts to load the 
Shaw at Elevator B. At the first attempt, approximately 
10 a.m., David Borchert, assistant superintendent of that 
elevator, gave a written order to Garvey to load the ship. 
Garvey transmitted this order to other employees at the 
elevator who are customarily engaged in the loading op- 
eration. All the preliminary work necessary to load the 
ship, up to and including placing the grain in the ship- 
ping bins, was done; but the men refused to do anything 
further. Superintendent Goldschmidt thereupon ordered 
the employees to raise the shipping spouts, throw the 
ropes on board the ship, and release the grain through 
the spouts. The employees refused as a group to do so. 
Each employee was then individually ordered by Gold- 
schmidt to perform these functions and each employee re- 
fused. When Goldschmidt ordered Garvey to throw the 
ropes on board, break the shipping seal and load the boat, 
Garvey declined, stating that he had two reasons for 
doing so: fear of physical harm, and advice from Local 
418’s attorney (J.A. 252-258; 54-55, 71-78, 142-149, 152- 
158, 185-187). 


10 


Later on the same day, Conner told Mayer that if Con- 
tinental persisted in its attempt to load Upper Lakes 
ships, Continental would have “difficulty” at its Texas ele- 
vators. Mayer asked Conner who told him to say that, 
but Conner declined to answer except to say that it was 
one of the parties to the court proceeding in which Con- 
tinental was then involved. At that time, Local 418 and 
SIUNA were respondents in a Section 10(1) injunction 
proceeding instituted by the Board’s Regional Director 
upon the filing of the instant unfair labor practice 
charges by Continental. This injunction was filed on 
May 8, 1963, in the District Court for the Northern Dis- 
trict of Illinois; it was the only court proceeding in which 
Continental was then involved (J.A. 253; 54-58, 236-238, 
G.C. Exh. 9). 

On May 29, Mayer arrived at Elevator B about 1:20 
p.m. with a copy of a temporary restraining order en- 
tered that day in the 10(1) proceeding. By that order, 
both Local 418 and SIUNA were enjoined and restrained 
from engaging, or inducing or encouraging any employ- 
ees of Continental to engage in a strike or refusal in 
the course of their employment to handle any commodi- 
ties or to perform any service, or to threaten or coerce 
Continental where, in either case, an object thereof was 
to force or require Continental to cease doing business 
with Upper Lakes. The last paragraph of the order fur- 
ther required Local 418 and its officers and agents to 
withdraw all requests and appeals to employees of Conti- 
nental to refrain from loading grain of Continental upon 
Upper Lakes ships, and to advise said employees that 
they were free to perform any and all services for Con- 
tinental in loading grain on Upper Lakes ships (J.A. 253; 
58-59, 236-238, G.C. Exh. 9). 

Mayer told Goldschmidt to call Union officials Garvey 
and Novosel so that they could be shown the order. Those 
four men, together with Assistant Superintendent Bor- 
chert, met in Goldschmidt’s office. Garvey and Novosel 
were each given a copy of the court order to read, and 
Mayer informed them that a United States marshal would 
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soon arrive to serve certified copies upon them. After 
reading the order, Garvey commented: “I guess this is 
it.” Borchert thereupon gave Garvey a written directive 
to load the Shaw, 

Superintendent Goldschmidt went to the dock and told 
the Continental employees to prepare everything for load- 
ing. He then returned to the elevator office where he 
asked Borchert if the grain had been moved to the ship- 
ping bins. Borchert replied that there was already 
enough grain in those bins to commence the loading op- 
eration. Goldschmidt and Borchert proceeded to the dock 
area where they found Garvey, Novosel, and two other 
Continental employees. Goldschmidt was surprised to see 
Novosel there, because Novosel’s duties were performed 
exclusively within the confines of the elevator. Gold- 
schmidt asked Garvey why Novosel was on the dock. Gar- 
vey replied that as Local 418’s steward it was Novosel’s 
responsibility to be there. Goldschmidt then ordered 
Nick Toth, a Continental employee, to load the Shaw. 
Garvey interjected, “I for myself would have to refuse to 
load the boat.” Goldschmidt then gave Toth a second or- 
der to load the boat. Toth answered that he was sorry 
but he was afraid to do so (J.A. 253-254; 58-60, 155-159, 
187-188). 

Borchert left the group on the dock and returned to the 
office where he met Lawrence Banks and Tommy O’Con- 
nor, employees of a stevedoring company and members 
of Local 101, ILA. When Goldschimdt told Banks and 
O’Connor that Continental was preparing to load the 
Shaw, Banks and O’Connor stated that their men would 
go aboard the Shaw and perform their duties in connec- 
tion with the loading. The Continental employees were 
informed of this and were again ordered to load the 
Shaw. Novosel asked Mayer if the men could have a few 
minutes to think it over, after which time Novosel in- 
formed Mayer that the men would not load the vessel 
(J.A. 254; 187-190, 157-160). 

At about that time, approximately 2:15 p.m., Conner 
and the United States marshal arrived at Elevator B. 
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Mayer, Borchert, Conner and the marshal went to the 
dock where the marshal served each employee with a cer- 
tified copy of the temporary restraining order. Conner, 
who was also served, suggested that everyone go into the 
Company’s lunchroom to discuss the matter. All of Con- 
tinental’s employees, plus Goldschmidt, Borchert, Mayer, 
Conner, and the marshal then retired to the lunchroom 
where Conner read aloud the temporary restraining or- 
der. However, he did not read the last paragraph of the 
order, requiring, inter alia, that the officers and agents 
of Local 418 advise Continental’s employees that “they 
are free to perform any and all services on the premises 
of Continental Grain Company necessary for loading 
grain on ships of Upper Lakes Shipping Ltd.” The 
marshal thereupon told Conner that he should have read 
the order in its entirety and proceeded, himself, to read 
the last paragraph aloud. Conner then suggested that 
everyone leave the lunchroom except members of Local 
418. As Continental’s officials and the marshal were de- 
parting, Conner advised them that the men were going 
to vote. The marshal responded: “You better go in and 
tell them not to, it might be violating the law.” About 
5 minutes later, Conner joined the marshal and Conti- 
nental’s officials in a nearby parking lot and announced 
that the employees “are not going to work, they are not 
going to load the boat.” The Shaw was not loaded on 
May 29 (J.A. 253-255; 64-66, 69-70, 158-160, 163-165, 
190-193, 236-238) .*7 

On June 17, a United States marshal served each Con- 
tinental employee at Elevator B with a copy of an in- 
junction issued in the 10(1) proceeding. After service 


27 As a result of Local 418’s conduct, the Regional Director peti- 
tioned the district court to adjudge the Union in civil contempt of 
the 10(1) injunction. The Court found the Union in contempt four 
separate times, and imposed fines ranging from $100 to $3000 a day 
for the refusal to load Upper Lakes’ ships. On appeal, the Seventh 
Circuit affirmed all four contempt adjudications. Madden v. Grain 
Elevator, Four and Feed Mill Workers, ILA, Local 418 and SIUNA, 
334 F. 2d 1014, cert. denied, 379 U.S. 967. 
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thereof, Borchert again gave the order to load the Shaw 
and, as on previous attempts, grain was moved as far as 
the shipping bins but the employees refused to perform 
any other function to load the vessel. On June 20, Mayer 
came to Elevator B at about 10 a.m. while the employees 
were assembled in the lunchroom. Borchert again or- 
dered the men to load the Shaw but they again refused 
(J.A. 255; 72-75, 165-166, 193). That afternoon, the 
Shaw was moved to Continental’s Elevator A. Upon in- 
structions from Mayer, the superintendent of that eleva- 
tor ordered his men to load the Shaw. Thereupon, Hu- 
bert Simmons, Local 418’s steward at Elevator A, stepped 
forward and told Mayer that he was speaking as a Union 
officer on behalf of the men. Mayer asked the employees 
if they acquiesced in letting Simmons speak for them. 
They responded in the affirmative. Thereupon, Simmons 
asked each man if he were willing to load the Shaw; each 
answered “no.” As a result, none of the usual steps pre- 
paratory to loading a vessel were taken, such as convey- 
ing grain from the storage bins to the shipping bins, and 
the Shaw was not loaded (J.A. 255-256; 75-79). 


II. The Board’s Conclusions and Order 


On the foregoing facts, a majority of the Board con- 
cluded, in agreement with the Trial Examiner, that peti- 
tioner induced Continental’s employees to refuse to 
perform services for their employer and threatened Con- 
tinental officials with an object of forcing Continental to 
cease doing business with Upper Lakes, in violation of 
Section 8(b) (4) (i) and (ii) (B) of the Act.* 

The Board’s order requires the Union to cease and de- 
sist from the unfair practices found and to post appro- 
priate notices (J.A. 291-292). 


18 Two Board members dissented; it was their position that the 
complaint should be dismissed on the grounds that petitioner’s con- 
duct constituted lawful primary activity (J.A. 298-298). See dis- 
cussion pp. 33-46, infra. 
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SUMMARY OF ARGUMENT 
L 


The Board has statutory jurisdiction over the subject 
matter of this litigation. This case involves illegal sec- 
ondary pressures on American soil by an American union 
against an American employer clearly engaged in a busi- 
ness affecting commerce within the meaning of the Act. 
The fact that these secondary pressures were in aid of 
another union’s primary dispute with a foreign company 
over the labor relations of its foreign employees manning 
a vessel of foreign registry is irrelevant to determination 
of the Board’s jurisdiction here. Section 8(b) (4) (B) 
was intended by Congress to protect neutral employers 
from becoming enmeshed in the labor disputes of others; 
Continental is not deprived of that statutory protection 
merely because the Board has no jurisdiction over the 
primary dispute which gave rise to this illegal activity. 
Madden v. Grain Elevator, Flour and Feed Mill Work- 
ers, ILA, 334 F. 2d 1014, 1019 (C.A. 7), cert. denied, 
379 U.S. 967; N.L.R.B. v. Local 1355, ILA, 332 F. 2d 
992, 995 (C.A. 4); SS Northern Venture, 189 NLRB 216. 


pth 


Continental was not a party to the labor dispute be- 
tween SIU, Canada and Upper Lakes. Nonetheless, Lo- 
cal 418, acting in furtherance of SIU, Canada’s cause 
induced Continental’s employees to engage in work stop- 
pages at Continental’s premises and threatened Continen- 
al’s officials with labor troubles of its own in order to 
force Continental to cease doing business with Upper 
Lakes. The Board found that this conduct by Local 418 
contravened Section 8(b) (4) (i) and (ii) (B) of the Act. 

Petitioner challenges the propriety of the Board’s order 
essentially on two grounds: (1) the Board’s factual find- 
ings lack support on the record; and (2) even assuming 
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the findings are correct, petitioner’s conduct, as a matter 
of law, constitutes traditional primary activity. Petition- 
er cannot prevail on either count. 

First, Local 418 contends that the work stoppages were 
solely the result of individual employee acts for which the 
Union was not responsible. Substantial evidence on the 
record as a whole establishes, instead, that the work stop- 
pages were induced by petitioner. Throughout the 1962- 
1968 shipping seasons, Local 418 uniformly maintained 
and frequently announced its policy of supporting SIU, 
Canada by refusing to load Upper Lakes’ ships. Con- 
sistent therewith, Local 418’s leaders neither advised 
their membership that in refusing to do so they were act- 
ing as individuals nor did they order—let alone encourage 
—Continental’s employees to load Upper Lakes’ ships. 
Further, union officials actively participated in several 
employee meetings at Continental’s elevators which culmi- 
nated in the employees refusing to work on grain des- 
tined for Upper Lakes’ vessels. All the foregoing circum- 
stances amply support the Board’s finding of inducement 
within the meaning of subparagraph (i) of Section 8(b) 
(4). IBEW v. N.L.R.B., 341 US. 694; IBEW, Local 349 
v. N.LR.B., U.S. App. D.C. 5 F. 2d ; 
60 LRRM 2408, decided November 18, 1965; Local 38, 
IBEW (Simon Construction Co.), 141 NLRB 983, 986, 
enf’d 889 F. 2d 197 (C.A. 6). Likewise, contrary to 
petitioner’s assertion, Conner’s statements to Vice-Presi- 
dent Mayer that Continental would be faced with labor 
difficulties at its other facilities unless it severed business 
relations with Upper Lakes at the Chicago elevators 
plainly constituted “threats” within the meaning of sub- 
paragraph (ii) of that section. Orange Belt District 
Council of Painters v. N.L.R.B., 117 U.S. App. D.C. 233, 
235, at n. 2, 828 F. 2d 584, 586; Los Angeles Mailers 
Union No. 9, ITU v. N.L.R.B., 114 U.S. App. D.C. 72, 74, 
$11 F. 2d 121, 128. 

Petitioner’s second argument raises the threshold con- 
tention that Continental is a business “ally” of Upper 
Lakes and therefore not a neutral employer entitled to 
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the protection accorded by Section 8(b) (4). As this 
Court recently observed in Miami Newspaper Pressmen’s 
Local i¢6 v. NZRB., 116 US. App. D.C. 192, 196, 322 
F. 2d 405, 408, the touchstone for an ally finding is that 
“the two businesses are in fact one”—that is, there must 
be “actual, as distinct from merely a potential integra- 
tion of operations and management policies.” Plainly, 
petitioner has failed to prove such integration here. Con- 
tinental and Upper Lakes are separately owned and con- 
trolled, they have maintained their separate corporate 
identities, and there is no indication of any coordination 
in managerial policy between the two or, indeed, any 
common control of their labor relations. At most, the 
record establishes that the two companies entered into a 
short term contractual arrangement whereby Upper 
Lakes agreed to transport and store a portion of Conti- 
nental’s grain for a fee, and to sell certain quantities of 
grain to Continental. Standing alone, this arrangement 
surely has not transformed Continental’s vast corporate 
complex into a totally integrated operation with Upper 
Lakes so as to deprive Continental of its neutral status 
under the Act. NLRB. v. Denver Building & Construc- 
tion Trades Council, 341 U.S. 675, 689-690; J.G. Roy & 
Sons Co. v. NL.R.B., 251 F. 2d 771, 773 (C.A. 1) ; Retail 
Fruit € Vegetable Clerks v. NLRB. (Crystal Palace 
Market), 249 F. 2d 591 (C.A. 9); N.L.RB. v. Local 810, 
Teamsters, 299 F. 2d 636 (C.A. 2). 

The instant situation is like that before the Court in 
Seafarers International Union v. N.L.R.B. (Salt Dome 
Production Co.), 105 U.S. App. D.C. 211, 265 F. 2d 585, 
presenting a specific kind of “common situs” problem 
where the neutral employer’s permanent place of business 
temporarily harbors the primary employer’s ambulatory 
operation. Whether petitioner violated Section 8(b) (4) 
(B) by inducing Continental’s employees to cease work 
turns on the “object of the Union’s actions”; if the objec- 
tive of the strike embraced Upper Lakes only, it was 
lawful, but if its objective was partly Continental or its 
employees, the Union’s conduct was illegal. Salt Dome, 
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supra. Accord: Local 761, IUE v. N.L.R.B., 366 U.S. 
667; N.L.R.B. v. International Rice Milling Co., 341 US. 
665. The record establishes that: (1) petitioner, albeit 
a “stranger” union to the primary labor dispute, directly 
induced Continental’s employees to engage in numerous 
work stoppages on Continental’s premises by refusing to 
load Upper Lakes’ ships; (2) petitioner’s chief spokes- 
man, President Conner, made several contemporaneous 
threats to Continental’s officials that they would face la- 
bor troubles of their own unless they severed their busi- 
ness relationship with Upper Lakes; and (3) petitioner’s 
conduct was not contemporaneous with any direct strike 
action against Upper Lakes by SIU, Canada, the primary 
union to the dispute. Clearly, then, viewed within the 
controlling considerations laid down in Salt Dome, the 
record amply supports the Board’s finding that Continen- 
tal and its employees were “an object” of petitioner’s 
pressures. See also, Amalgamated Meat Cutters, etc. v. 
NLRB. (Swift é Co.), 99 U.S. App. D.C. 24, 29, 237 
F. 2d 20, 25, cert. denied, 352 U.S. 1015; Brown Trans- 
portation Corp. v. N.L.R.B., 384 F. 2d 30 (C.A. 5). 
Indeed, the Seventh Circuit reached the same conclusion 
in reviewing petitioner’s appeal from the district court’s 
order adjudging it in civil contempt of a 10(1) injunction 
decree issued earlier in this litigation. Madden v. Grain 
Elevator, Flour and Feed Mill Workers, ILA, Local 418, 
334 F. 2d 1014, 1020, cert. denied, 379 U.S, 967. 
Further, there is no merit to the contention that peti- 
tioner engaged in lawful activity because the work stop- 
pages it induced at Continental’s premises involved work 
related to Upper Lakes’ normal operations. This argu- 
ment rests on the erroneous premise that Local 761, IUE 
v. N.L.R.B. (General Electric), 8366 U.S. 667, is control- 
ling here. However, General Electric merely clarified the 
principles applicable to picketing at a primary employ- 
er’s own plant. See also, United Steelworkers v. N.L.R.B. 
(Carrier Corp.), 376 U.S. 492. In General Electric the 
Supreme Court held that Section 8(b) (4) (B) prohibited 
a primary union—even at the primary employer’s perma- 
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nent place of business—from implicating neutral employ- 
ers in a labor dispute by picketing at a gate reserved 
exclusively for use of the employees of neutral employers 
who performed work unrelated to the primary employer's 

operations. The Court, however, did not alter 
the established principles to be applied to true common 
situs situations, such as existed here. On the contrary, 
the Court expressly approved the Board’s Moore Dry 
Dock criteria for assessing the Union’s object in such sit- 
uations. 

n1. 


Petitioner’s argument that the General Counsel acted 
arbitrarily in issuing the instant complaint is not review- 
able here. For it is settled law that “the Act gives the 
General Counsel discretion, independent of the courts, re- 
garding charges of unfair labor practices.” Division 1267, 
etc. v. Ordman, 116 U.S. App. D.C. 7, 8, 320 F. 2d 729, 
730. In any event, petitioner has been afforded the op- 
portunity to defend itself against the allegations of the 
complaint, and to seek judicial review of the Board’s deci- 
sion and order. The hearing and review of this case on 
its merits provides ample protection for petitioner’s 
rights. 

Moreover, assuming that the General Counsel’s acts are 
reviewable, neither petitioner nor the party amicus has 
established either that the instant complaint was issued 
solely because of foreign policy considerations urged by 
the Executive Branch of the Government, or that peti- 
tioner was improperly deprived of an opportunity to 
prove this allegation at the Board hearing. 


ARGUMENT 


L The Board Has Statutory Jurisdiction Over the Ins- 
tant Unfair Labor Practice Case 


Section 8(b) (4) (i) and (ii) (B) makes it an unfair 
labor practice for a labor organization “to induce or en- 
courage any individual employed by any person engaged 
in commerce or in an industry affecting commerce, to 
strike or refuse in the course of his employment... to 
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perform any service; or... to threaten, coerce or re- 
strain any person engaged in commerce or in an industry 
affecting commerce ... ,” where an object thereof is to 
force or require “any person to cease doing business with 
any other person... .” Section 2(6) of the Act, in turn, 
defines “commerce” as “trade, traffic, commerce, trans- 
portation . . . among the several States . . . or between 
any foreign country and any State . . .”; Section 2(7) 
further defines “affecting commerce” as “in commerce, or 
burdening or obstructing commerce or the free flow of 
commerce, .. .” 

The facts of this lawsuit plainly establish that Conti- 
nental is engaged “in commerce” ” and that the conduct 
of Local 418 vis-a-vis Continental “affects commerce” 
within the meaning of the controlling statutory defini- 
tions quoted above, N.L.R.B. v. Reliance Fuel Oil Corp., 
871 U.S. 224. Accordingly, we submit that the proper 
predicate for the Board’s assertion of jurisdiction is pres- 
ent here. 

Petitioner asserts, however, that because the primary 
dispute “is one affecting the internal economy or labor 
policy of a foreign flag vessel employing alien seamen” 
(Br., p. 15), the Board is without statutory jurisdiction 
over the work stoppage at Continental. This argument 
is based on a misinterpretation of the holding in Incres 
Steamship Co. v. International Maritime Workers Union, 
872 U.S. 24. There, an American union was picketing a 
foreign flag ship docked in New York harbor as part of 
its campaign to organize the vessel’s alien seamen. The 
employer sought a state court injunction against the pick- 


© The pertinent commerce data discloses that: (1) in the fiscal 
year ending May 31, 1968, Continental shipped from its Chicago 
elevators alone more than $100 million worth of grain into domestic 
and foreign markets; and (2) during the period of June 1, 1962 to 
February 28, 1968, Continental shipped grain valued in excess of 
$50,000 from its Chicago elevators to States other than Illinois (J.A. 
245-246). 


*° It is undisputed that the normal flow of commerce was repeated- 
ly interrupted by petitioner’s refusals to load grain aboard Upper 
Lakes’ ships destined for Canada and other locations. 
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eting, but the New York Court of Appeals held that the 
State courts had no jurisdiction because the picketing was 
arguably prohibited or protected by the National Labor 
Relations Act. The Supreme Court reversed, holding that 
the Act did not confer jurisdiction upon the Board to 
prevent unfair labor practices “directly related to” the 
relationship between foreign flag ship owners and their 
employees. 372 U.S. at 26-287 

Contrary to petitioner’s claim, the Court did not hold 
that if the primary dispute is outside the Board’s juris- 
diction, any secondary activity relating thereto is also 
necessarily exempt from regulation by the Board. Cf. 
Benz v. Compania Naviera Hidalgo, 353 U.S. 188; Team- 
sters Union v. New York, N. H. & H. R. Co., 350 U.S. 
155, 159 As the Seventh Circuit said in response to 
petitioner’s argument when made on appeal from the 
10(1) injunction (Madden v. Grain Elevator, Flour and 
Feed Mill Workers, etc., Local 418, AFL-CIO, supra, 334 
F. 2d at 1019): 


In the case at bar, no attempt is being made to 
regulate or to apply the Act to the “internal manage- 
ment or affairs” of the Upper Lakes ships. The in- 
junction does not regulate the internal affairs of its 


= As disclosed by its companion decision in McCulloch v. Sociedad 
Nacional de Marineros, 372 U.S. 10, the rationale for the Court’s 
holding was two-fold: (1) There was an absence of any specific 
language in the Act or any clear expression of Congressional intent 
in the legislative history of the Act vesting jurisdiction in the 
Board over the internal management and affairs of foreign flag 
ships; and (2) requiring the Board to “inquire into the internal 
discipline . . . of all foreign vessels calling at American ports” (id., 
at 19) could produce disturbances in our international relations 
with nations whose flags the ships fly. See also, Benz v. Compania 
Naviera Hidalgo, 353 U.S. 138, 144. 


22In Benz, the Court held that the Act does not apply to “labor 
disputes between nationals of other countries operating ships under 
foreign laws.” 353 U.S. at 143. The Court distinguished Sailors’ 
Union of the Pacific (Moore Dry Dock Co.), 92 NLRB 547, on the 
ground that there, while the primary dispute involved a foreign flag 
ship, the case “was brought to the Board by an American employer, 
the owner of the drydock, claiming that the picketing by an Ameri- 
can Sailors’ Union was of the drydock and constituted a secondary 
boycott and therefore an unfair labor practice.” Id., at n. 5. 
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ships. No conflict between American and Canadian 
policies can result from halting an illegal secondary 
boycott in this country, directed against an Ameri- 
can employer by an American labor organization and 
involving employees working in a domestic plant of 
the American employer. 


See also, N.L.R.B. v. Local 1355, I.L.A., 332 F. 2d 992, 
995 (C.A. 4); SS Northern Venture, 189 NLRB 216; 
Sailors’ Union of the Pacific (Moore Dry Dock Co.), 92 
NLRB 547. 

Indeed, it is well settled that the Board has statutory 
authority to prohibit illegal secondary activity directed 
against “neutral” or “secondary” employers whose busi- 
ness comes within the Board’s statutory jurisdiction even 
if the primary employer in the labor dispute is not him- 
self engaged in a business affecting commerce within the 
meaning of the Act.*> “The impact of . . . [Section 8(b) 
(4) (B)] was directed toward what is known as the sec- 
ondary boycott whose ‘sanctions bear, not upon the em- 
ployer who alone is a party to the dispute, but upon some 
third party who has no concern in it’” (Local 761, Inter- 
national Union of Electrical Workers v. N.LR.B., 366 
U.S. 667, 672). 

Here, it is Continental, the neutral or secondary em- 
ployer, who the Board is seeking to protect. Continental 
clearly is engaged in commerce within the meaning of the 
Act, and therefore, the Board has jurisdiction over the 
subject matter of this case.* 


23 See, e.g., International Brotherhood of Electrical Workers v. 
N.L.R.B., 341 U.S. 694, 699; N.L.R.B. Vv. Plumbers Union of Nassau 
County, 299 F. 2d 497 (C.A. 2); NLRB. v. Chauffeurs, Teamsters, 
etc., Local 364, 274 F. 2d 19, 24 (C.A. 7), and cases cited therein; 
Watson Specialty Store, 80 NLRB 558, enforced, 181 F. 2d 126, 180 
(C.A. 6), affirmed, 341 U.S. 707, 712: Sheet Metal Workers Ass'n, 
Local 299 (S. M. Kisner), 181 NLRB 1196, 1198, n. 5. Cf. Jnterna- 
tional Brotherhood of Electrical Workers v. N.LRB., US. 
App. D.C. , 850 F. 2d 791, 792, cert, denied, US, 

LRRM : 


2*Contrary to petitioner’s assertion (Br. p. 46), the Board’s 
decision is not inconsistent with its earlier order dismissing a peti- 
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Il. The Board Properly Found That Petitioner Engaged 
in Conduct Violative of Section 8(b)(4)(i) and (ii) 
(B) of the Act 


A. Petitioner’s 8(b)(4)(i)(B) conduct—the evidence 
of inducement 

The record shows that Continental’s employees refused 
to load grain onto Upper Lakes’ ships from the beginning 
of the 1963 shipping season in April, through June. Pe- 
titioner contends (br. pp. 21-24) that it cannot be held 
responsible for having induced or encouraged such con- 
duct since it was entirely the product of the action of 
employees acting as individuals. The Trial Examiner 
and the Board rejected this contention (J.A. 281-284, 
257-261), finding instead that the refusal by the Union 
members “was an integral part of a program formulated 
and effectuated by Local 418 as a labor organization, in- 
spired and sponsored by the union officials . . .” (J.A. 
258). 

Whether or not, as petitioner urges (br. p. 21), the 
record discloses that Local 418 ever took any formal ac- 
tion to establish a policy of assisting SIU, Canada in its 
dispute with Upper Lakes, there can be no doubt but that 
Local 418 clearly and unequivocally subscribed to such a 
policy. On numerous occasions between February-May 
1963, Conner, president and business representative of 
Local 418, advised Continental’s vice president, Mayer, 
that since the labor dispute between SIU, Canada and 
Upper Lakes had not yet been settled, Local 418 was 
again committed to assist that union just as it had done 
during the 1962 shipping season, and that grain would 
not be loaded aboard Upper Lakes’ ships. After advising 


tion for an advisory opinion concerning the Board’s jurisdiction 
over Upper Lakes. Walker Butler, Presiding Judge, Superior Court 
of Cook County, 138 NLRB 221. That order stated (id., at 222): 
“_.. (E]ven assuming arguendo the lack of jurisdiction over Upper 
Lakes, the Board is not foreclosed from invoking its jurisdiction 
over the picketing activities in the port of Chicago to the extent 
that they affect the operations of secondary American companies 
over whom the Board will assert jurisdiction.” 


23 


Mayer that the ships of any other company would be 
loaded, Conner warned that if Continental persisted in its 
efforts to load Upper Lakes’ ships, it would have trouble 
at its other facilities, 

During the same period that Conner expressed Local 
418’s policy and accurately predicted how Continental’s 
employees would act, several union meetings were con- 
ducted wherein this precise policy was reexamined and 
then reaffirmed. Representatives of various ILA locals 
comprising the Great Lakes District Council—including 
Local 418—met in March 1968 and unanimously agreed 
to continue to support SIU, Canada. Thereafter, a un- 
ion meeting of Chicago locals in April produced a similar 
result. At both meetings, Local 418 was represented by 
Garvey and Novosel, employees of Continental who also 
were trustee and shop steward, respectively for that lo- 
cal, as well as by Union President Conner.** From the 
frequency with which the Union’s policy was expressed 
throughout both the 1962 and 1963 shipping seasons, it 
is manifest that all the employees, not just Garvey and 
Novosel, were fully apprised of it. Indeed, for petitioner 
to raise any contrary suggestion would constitute an in- 
credulous admission that President Conner’s statements 
and the high-level meetings its representatives attended 
had gone for naught because the policies adopted therein 


25 It is evident therefore that this policy decision was destined not 
only to determine Local 418’s subsequent course of action but also 
that of other ILA locals affiliated with the Great Lakes District 
Council. Petitioner’s argument (br. p. 21) that policy determina- 
tions of the Council are not chargeable to Local 418 begs the issue. 
For the fact remains that Local 418 subscribed to this same Policy 
long before the Council meeting was convened. In essence, Local 
418’s participation merely culminated in its reaffirmation of the 
policy it had maintained during the 1962 shipping season. 


2° While petitioner now seeks (br. p. 21) to disassociate itself 
from the policy endorsed at the District Council meeting, President 
Conner, in requesting permission from Mayer for Garvey and 
Novosel to attend that meeting, emphasized that it would be wise 
for those union officers to participate since “the question of the 
Upper Lakes shipping dispute with the SIU” would be discussed 
(J.A, 251). 
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nad not been disseminated to Local 418’s membership for 
implementation. 

In essence, petitioner’s argument (br. pp. 21-24) is that 
the General Counsel failed to establish an 8(b) (4) (i) (B) 
violation because of the absence of direct evidence that 
the Union actually caused the work stoppages. Surely, 
however, petitioner labors under a misconception as to 
the status of the law, for it is settled that the instant 
finding of Union inducement—like any other finding of 
fact—may be sustained by circumstantial evidence as 
well. See Radio Officers’ Union of Commercial Telegra- 
phers Union v. N.L.R.B., 347 U.S. 17, 48-49; N.DRB. 
v. Link-Belt Co., 311 U.S. 584, 602; Amalgamated Meat 
Cutters & Butcher Workmen v. N.L.R.B., 99 U.S. App. 
D.C. 24, 29, 237 F. 2d 20, 25, cert. denied, 352 U.S. 1015; 
N.L.R.B. v. Local 294, IBT, 284 F. 2d 887, 893 (C.A. 2). 
And there is substantial evidence on the record as a whole 
from which the Board could reasonably draw the infer- 
ence that the repeated refusals to load Upper Lakes’ ships 
were induced or encouraged by the Union. 

First, as the Supreme Court stated in IBEW v. 
N.L.R.B., 341 U.S. 694, 701-702 “the words ‘induce or 
encourage’ are broad enough to include in them every 
form of influence and persuasion.” One such form of 
influence has already been alluded to—namely, the fre- 
quently voiced policy of high-ranking Union officials to 
support SIU, Canada in its dispute with Upper Lakes 
(J.A. 258-259, 282-283). This particular pronouncement 
takes on even greater significance when coupled with 
what the Union refrained from saying and doing. Thus, 
consistent with its mentioned policy, Union officials did 
not encourage—let alone order—the members, either col- 
lectively or individually, to load Upper Lakes’ ships,” 


27 The lone exception occurred on the afternoon of May 29, 1963, 
when Union President Conner complied with the requirement of the 
court order that he advise Continental’s employees that they were 
free to load grain on Upper Lakes’ ships. As explained, infra, how- 
ever, at an impromptu Union meeting convened shortly thereafter 
it was decided not to load the ships. 
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Nor was there any affirmative effort by any officials to 
impress the members that in refusing to load they were 
acting in an individual capacity rather than in further- 
ance of Union policy. Within this entire context, then, 
the Union’s silence could properly be treated as tanta- 
mount to inducement or encouragement of the employees 
to withhold their services.** Local 349, IBEW v. NLRB., 

U.S. App. D.C. F. 2d , 60 LRRM 2403 
(Nov. 18, 1965); Local 636, Plumbers v. NL.RB., 108 
U.S. App. D.C. 24, 31, 278 F. 2d 858, 865; Local 38, 
IBEW (Simon Construction Co.), 141 NLRB 983, 986, 
enforced, 339 F. 2d 197 (C.A. 6); N.O.RB. v. Interna- 
tional Brotherhood of Boilermakers, 321 F. 2d 807, 811 
(C.A. 8); ef., NMU v. N.L.R.B., 342 F. 2d 538, 539-540, 
545-546 (C.A. 2), cert. denied, 382 U.S. 835. 

Second, the presence at Continental’s docks of the same 
Union officials who had previously participated in formu- 
lating the policy not to load Upper Lakes’ ships, and the 
degree of their participation in meetings convened just 
prior to the work stoppages in question further buttresses 
the inference drawn by the Board. See Local 38, IBEW 
(Simon Construction Co.), supra. The record discloses 
that on the afternoon of May 29, the U.S. Marshal served 
the court’s temporary restraining order on Union officials. 
Employee Novosel, who customarily performed his duties 
solely within the confines of the grain elevator, thereupon 
decided to remain on the docks because, as the Union’s 
shop steward, it was his responsibility to be present at 
the site of the dispute.** After Vice-President Mayer or- 


Jt is interesting to note, by contrast, that when the Union 
officials did speak they had little difficulty in prevailing upon their 
membership to load Upper Lakes’ ships. Indeed, this is precisely 
what must have happened in July 1962; then Secretary of Labor 
Goldberg negotiated a 30-day truce with the ILA and SIU on behalf 
of their respective memberships, and during this period the boycott 
of Upper Lakes’ ships at Continental’s docks was temporarily 
halted (J.A. 249). 


2° Under customary union practice shop stewards are given broad 
authority to act as the on-the-spot representatives of the Union in 
dealing with management over any exigencies which may arise. 
“The steward is to the union what the foreman is to the company— 
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dered the men to load, Novosel requested that they be 
given a few minutes to consider what action to take. 
After conducting an impromptu meeting, Novosel advised 
Mayer that the men would not load the Shaw. Similarly, 
when Superintendent Goldschmidt ordered employee Nick 
Toth to load the Shaw earlier that afternoon, Union of- 
ficial Garvey interjected that he (Garvey) would have to 
refuse to do so;** Toth thereupon explained that he was 
sorry but he was afraid to load. Later that day, in Con- 
tinental’s lunchroom, Conner read aloud the contents of 
the court’s temporary restraining order to the assembled 
employees and management representatives. He then re- 
quested that everyone other than the union membership 
depart the premises. When this was done, Conner pre- 
sided over another on-the-spot Union meeting, at the con- 
clusion of which he advised Continental, on behalf of the 
men, that “they were not going to load the boat [Shaw]” 
(J.A. 254-255, 283).= In sum, as found by the Trial 
Examiner (J.A. 260) “[t]o contend here, that the [ap- 
proximately 25] employees were acting independently in 
the exercise of their own free will, rather than concerted- 
ly, in furtherance of the stated union policy as clearly 
and repeatedly announced by Conner, its president and 
business agent, and by Garvey its officer trustee, is, as 
the General Counsel argues, ‘to divorce reason and reality 
from the scope of human experience.’” Accord: Local 


the key man... . Just as the foreman is the company to the average 
worker, so the steward is the union.” Settling Plant Grievances, 
U.S. Department of Labor, Division of Labor Standards, Bulletin 
No. 60, G.P.O. 1944, p. 32. See also, Local 761, International Union 
va Electrical Workers, 126 NLRB 123, 125, enforced, 287 F. 2d 565 
(C.A. 6). 


20One week earlier, on May 21, employee Garvey was ordered 
to perform his services in connection with loading the Shaw but 
refused to do so because, inter clia, of advice from legal counsel for 
Local 418 (J.A. 252-253). 


31 The leadership supplied by Union officials in circumstances 
where the employees decided not to load the Shaw is further illus- 
trated by Shop Steward Hubert Simmons’ participation in the June 
20 incident at Elevator A described in detail, supra, p. 13. 
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Teamsters v. N.L.R.B., 265 F. 2d 439, 442-443 (C.A. 5), 
cert. denied, 361 U.S. 917; Local 38, IBEW (Simon Con- 
struction Co.), supra. 


B. Petitioner’s 8(b)(4)(ii)(B) conduct—the evidence of 
coercion 


Petitioner, although not a party to SIU, Canada’s pri- 
mary labor dispute with Upper Lakes, nonetheless active- 
ly supported the striking union’s cause. To that end, 
petitioner, inter alia, threatened to enmesh Continental, 
a neutral employer, in a separate labor dispute of its own 
away from the Chicago grain elevators unless Continen- 
tal ceased doing business with Upper Lakes. Thus, shortly 
before the Shaw arrived at Continental’s premises on 
April 21, Union President Conner admonished Continen- 
tals’ vice president, Mayer, that his company would have 
trouble getting railroad boxcars in and out of their other 
facilities if Continental persisted in its attempts to load 
Upper Lakes’ ships (J.A. 252, 282). Thereafter, on May 
21, Conner again warned Mayer that if Continental con- 
tined to attempt to load Upper Lakes’ ships it would have 
trouble—this time at its Texas elevators (J.A. 253, 282). 
A plainer violation of the statute would be difficult to 
visualize. The legislative history of subsection (ii) is 
demonstrably clear that by using the phrase “threaten, 
coerce, or restrain,” Congress specifically intended to 
foreclose threats made to neutral employers of “labor 
troubles or other consequences.” * Orange Belt District 
Council of Painters v. N.L.R.B., 117 U.S. App. D.C. 283, 
285, at n. 2, 328 F. 2d 534, 586; Los Angeles Mailers Un- 
ion No. 9, ITU v. N.L.R.B., 114 U.S. App. D.C. 72, 74, 
811 F. 2d 121, 123; N.L.R.B. v. Highway Truckdrivers é 


32In labor relations parlance, petitioner was a “stranger” or 
“secondary” union engaged in “sympathy” action in support of 
the striking union, 


33 Vol. II, Legislative History of the Labor-Management Report- 
ing and Disclosure Act of 1959 (G.P.0., 1959) 1568, 1523 (105 
Cong. Rec. 15532, 18092); and see II Leg. Hist, 1750 (105 Cong. 
Rec, 8874). 
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Helpers, Local 107 (Riss & Company), 300 F. 2d 317, 
$20-321 (C.A. 3). The distinctly coercive nature of peti- 
tioner’s remarks belies its contention (br. p. 25) that 
Conner was merely “appeal[ing] to a managerial em- 
ployee of a secondary employer to make a business judg- 
ment to cease dealing with a primary employer.”** Pe- 
tioner’s further attempt to explain away the coercive na- 
ture of Conner’s remarks on the ground that it was only 
a threat to do a lawful act—i.e., to refuse to load Upper 
Lakes’ ships when they arrived at Continental’s facility— 
is equally unpersuasive. For, even assuming such con- 
duct would have been lawful, the undenied statement at- 
tributed to Conner did not limit the threat of economic 
pressure against Continental solely to some future time 
when Upper Lakes’ vessels might conceivably be docked 
alongside the Texas elevators. Because of this lack of 
specificity, Continental certainly would have been justi- 
fied in regarding Conner’s statement as embracing a 
more general threat that it would be confronted with la- 
bor trouble at Texas arising in any one of numerous pos- 


sible ways. Therefore, the Board properly found that 
petitioner’s statements to Continental fall within the 
proscriptions of subsection (ii) of the Act. 


C. The object of petitioner's inducements and threats 


Conner’s threats to Continental of trouble at its opera- 
tions elsewhere if it tried to use Upper Lakes vessels, his 
advice that Continental would have no trouble if it used 
the vessels of other employers to transport its grain, and 
petitioner’s inducements and encouragement of Continen- 
tal employees not to load Upper Lake vessels—such con- 
duct, we submit, constitutes substantial evidence on the 
record as a whole to support the Board’s finding that an 
object of petitioner’s conduct was to force or require Con- 
tinental to cease doing business with Upper Lakes. In 


%In view of the threats attendant to petitioner’s alleged “ap- 
peals,” petitioner’s reliance on NLRB. v. Servette, Inc., 377 U.S. 
46, is plainly misplaced. 
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this manner, petitioner sought to exert economic pressure 
on Upper Lakes through loss of Continental’s business, 
thereby causing Upper Lakes to capitulate to the demands 
of SIU, Canada. The object of compelling Continental 
to sever its business relations with Upper Lakes, we sub- 
mit, is plainly proscribed by subparagraph (B) of Section 
8(b) (4). N.LR.B. v. Denver Building & Construction 
Trade Council, 341 U.S. 675, 688; National Maritime Un- 
ion v. N.L.R.B., 120 U.S. App. D.C. 299, 346 F. 2d 411, 
cert. denied, 882 U.S. 840; Miami Newspaper Pressmen’s 
Local 46 v. N.L.R.B., 116 U.S. App. D.C. 192, 322 F. 2d 
405; Amalgamated Meat Cutters, etc. v. N.LR.B., supra, 
99 U.S. App. D.C. 24, 29, 287 F. 2d 20, 25. 


D. The Board properly rejected Local 418’s claim that 
Continental is an ally of Upper Lakes 


In its brief, pp. 38-44, petitioner contends that even if 
the Board’s factual findings of inducements, threats and 
object are supported by the record, the Union’s conduct 
is not barred by Section 8(b) (4) (B) because the busi- 
ness relationship between Continental and Upper Lakes 
makes these two employers “allies” of each other, thereby 
rendering Continental vulnerable to the same pressures 
as may be exerted against the primary employer. This 
argument is without merit, for it misconceives the nature 
of the ally doctrine. 

The ally doctrine encompasses two types of relation- 
ships between a primary and a secondary employer. When 
the primary and secondary employers, although separate 
legal entities, are commonly owned and controlled so that 
they may be considered a single employer because of “an 
actual . . . integration of operations and management 
policies,” the secondary becomes an “ally” in, and a party 
to, a union’s dispute with the primary employer. Miami 
Newspaper Printing Pressmen’s Local No. 46 v. N.L.R.B., 
116 U.S. App. D.C. 192, 196, 322 F. 2d 405, 409.° The 


35 Accord: Local 24, International Bro. of Teamsters V. N.LR.B., 
105 U.S. App. D.C, 271, 278-276, 266 F. 2d 678-680; Employing 
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other type of ally relationship is predicated upon the 
conduct of the secondary employer, regardless of owner- 
ship and control. If the secondary knowingly performs 
work for the primary employer which, but for the strike, 
would have been done by the striking employees, the sec- 
ondary thereby becomes an ally of the primary and sub- 
jects himself to economic pressure by the Union.™ 
Petitioner does not contend that Continental performed 
“struck work” for Upper Lakes (see the cases cited, 
supra, n. 36). Nor does petitioner allege that the requi- 
site elements of common ownership and control exist be- 
tween Continental and Upper Lakes.’ Rather, Local 418 
bases its “ally” argument essentially on the fact that 
Upper Lakes sells grain to Continental, and provides it 
with warehousing and transportation services pursuant 
to a short-term contractual arrangement.** Under settled 
law, however, such a business relationship is insufficient 
to warrant treating the two employers as one for the 
purposes of Section 8(b) (4) (B). In N.L.R.B. v. Denver 


Lithographers of Greater Miami V. N.L.R.B., 301 F. 2d 20, 29 (C.A. 
5); Drivers & Chauffeurs Local Union No. 816 v. N.L.R.B., 292 F. 
2d 329, 331 (C.A. 2), cert. denied, 368 U.S. 953; J. G. Roy & Sons 
Co. Vv. NLRB., 251 F. 2d 771 (C.A. 1); Bachman Machine Co. v. 
NLRB., 266 F. 2d 599 (C.A. 8). 


% See, e.g., N.LR.B. v. Western States Regional Council No. 3, 
319 F. 2d 655, 657-658 (C.A. 9); N.L.R.B. v. Local 810, Team- 
sters, 299 F. 2d 636, 637 (C.A. 2); N.L.R.B. v. Business Machine 
& Office Appliance Mechanics, etc., 228 F. 2d 553, 555-559 (C.A. 
2), cert. denied, 351 U.S. 962; Douds v. Metropolitan Federa- 
tion of Architects, etc., 75 F. Supp. 672 (S.D.N.Y.). 


37 The record shows that the two companies are not commonly 
owned and do not share any officers or supervisors (J.A. 18-20). Nor 
does the record indicate anything other than each determines its 
own policies and directs its own affairs independently of the other, 
and each hires and controls its own labor force and conducts its 
own labor relations. See, Miami Newspaper Printing Pressmen’s 
Local 46 Vv. N.L.RB., supra, and the cases cited therein. 


2*In its brief, p. 39, petitioner refers to a “long-term operating 
contractual relationship.” The record shows, however, that Contin- 
ental and Upper had a one-year agreement for the 1963 shipping 
season, which was similar to an agreement entered into for the 
1961 shipping season (J.A. 278; 232-234). 
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Building and Construction Trades Council, 341 U.S. 675, 
689-690, the Court held that the essential services ren- 
dered by a subcontractor to a prime contractor in the 
construction of a building “did not eliminate the status 
of each as an independent contractor or make the em- 
ployees of one the employees of the other” even though 
the prime contractor “had some supervision over the sub- 
contractor’s work.” The Court said (id., at 690) : 


The business relationship between independent con- 
tractors is too well established in the law to be over- 
ridden without clear language doing so. The Board 
found that the relationship between . . . [the prime 
contractor and the subcontractor] was one of “doing 
business” and we find no adequate reason for up- 
setting that conclusion. 


The rationale in Denver Building is as applicable to an 
employer who provides transportation and warehousing 
services to another as to an employer engaged with others 
in the construction of a building. See, N.L.R.B. v. Local 


810, Teamsters, 299 F. 2d 686 (C.A. 2), enforcing 131 
NLRB 59. There, as here, one company, Advance, was 
under contract to provide transportation and warehousing 
services for another, Fein. In addition, Advance also 
provided cars and drivers for Fein during the course of a 
strike at a Fein affiliate for the transportation of non- 
striking employees across the picket line. Despite these 
factors, the court held that Advance had not lost its status 
as a “neutral” employer, and that a union striking Fein 
was not free to induce the employees of Advance to cease 
performing services for their employer. The Court ex- 
plained (id., at 637): 


. . . Advance did not undertake “struck work,” 
Drivers and Chauffeurs Local Union 816, ete. v. 
N.L.R.B., 2nd Cir., . . . 292 F. 2d 329; N.L.R.B. v. 
Business Machine and Office Appliance Mechanics 
etc., 228 F. 2d 553 (2nd Cir. 1955), cert. denied, 
$351 U.S. 962 ... ; Douds v. Metropolitan Federa- 
tion of Architects, 75 F. Supp. 672 (S.D. N.Y. 1948), 
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there was no overlapping of management functions 
between Fein and Advance, Truck Drivers and Help- 
ers Local Union No. 728, etc. v. Empire State Ex- 
press, Inc., 293 F. 2d 414 (5th Cir. 1961), and there 
was no domination and control which would justify 
a refusal to recognize the separate status of each 
of them as in Local 24, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers 
of America v. N.L.R.B., 105 U.S. App. D.C. 271, 266 
F. 2d 675 (1959). Under these circumstances we do 
not think that the “ally” doctrine is applicable.” 
Accord: Retail Fruit & Vegetable Clerks v. N.L.RB. 
(Crystal Palace Market), 249 F. 2d 591, 594 (C.A. 9); 
NLRB. v. Western States Regional Council No, 3 v. 
NLRB., 319 F. 2d 655, 657-658 (C.A. 9). Similarly, 
the secondary employer does not lose the protection of 
Section 8(b) (4) (B) simply because he is a major—or 
even the sole—supplier of materials for the struck em- 
ployer. J. G. Roy & Sons Co. v. N.L.R.B., 251 F. 2d 771, 
773 (C.A. 1). For that reason, the fact that Upper Lakes 
sells some of its “agency wheat” to Continental does not 
aid petitioner’s argument that Continental has lost its 
status as a neutral in this labor dispute. 

In sum, the courts, in recognition of the fact that inter- 
dependence has become a basic fact of economic life in 
our modern industrial society, have consistently held that 
the maintenance of an ordinary business relationship be- 
tween two employers—and nothing more than that is in- 
volved in the case at bar—does not in itself justify lift- 


2» Empire State Express, supra, and Local 24, International Bro. 
of Teamsters, supra, relied on here by petitioner in its brief, are dis- 
tinguishable from the case at bar for the same reasons as in Local 
810. In Local 24, International Bro. of Teamsters, this Court 
analyzed the numerous factors demonstrating the common control of 
the primaries’ employees which were shared with the alleged neu- 
tral, ACE, and concluded that “the relationship of ACE, these 
drivers, and the lessor-owners are so intertwined with respect to 
employment that ACE was not protected by the statute against the 
impact of a strike by the drivers against the lessor-owners.” 105 
U.S. App. D.C. at 276, 266 F. 2d at 680. No such situation is pre- 
sented here. 
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ing the Congressional ban upon the extension of a labor 
dispute to a secondary employer. This Court put it most 
aptly in Miami Newspaper Pressmen’s Local No. 46, 
supra, 116 U.S. App. D.C. at 196, 322 F. 2d at 409, where 
it said: 
In originally enacting the statute here involved, 
Congress sought to confine labor strife to the em- 
ployer immediately involved. It made a legislative 
judgment that it was not in the public interest for 
one business enterprise to be halted because of the 
unrelated problems of another. Only when the two 
businesses were in fact one was there to be any 
breaking of this barrier. (Emphasis added.) 
Here, as found by the Board (J.A. 279-280), Upper Lakes 
and Continental, far from operating as a single company, 
each live a separate and essentially unrelated corporate 
existence. The Board’s rejection of petitioner’s “ally” 
argument thus rests not on “the strict application of the 
technicalities which adhere to such terms,” but on 
sound considerations of law and policy. The Board’s con- 
clusion is therefore entitled to affirmance. N.L.R.B. v. 
Hearst Publications, Inc., 322 U.S. 111, 181. 


E. Petitioner’s conduct did not, as a matter of law, 
constitute lawful primary activity 


We have previously noted the Congressional purpose of 
safeguarding neutra] employers by preventing the exten- 
sion of labor disputes to employers having no direct re- 
lation to them. Conversely, the legislative history of Sec- 
tion 8(b) (4) of Taft-Hartley and the explicit policy pro- 
nouncement contained in the proviso to 8(b) (4) (B) in- 
corporated in the 1959 Landrum-Griffin amendments “ 
demonstrate that Congress did not intend to interfere 


«© Local 24, International Bro. of Teamsters, supra, 105 U.S. App. 
D.C, at 276, 266 F. 2d at 680. 


“ The proviso states “That nothing contained in this clause (B) 
shall be construed to make unlawful, where not otherwise unlawful, 
any primary strike or primary picketing ... .” 
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with labor’s traditional right to engage in primary strikes 
or picketing. Local 761, IUE v. NLRB. ( General Elec- 
trie Co.), 366 U.S. 667; United Steelworkers v. N.L.R.B. 
(Carrier Corp.), 376 U.S. 492; Seafarers International 
Union v. NLRB. (Salt Dome Production Co.), supra, 
105 U.S. App. D.C. 211, 217, 265 F. 2d 585, 591. Con- 
sistent with this policy declaration, Section 8(b) (4) can- 
not be read literally lest all such primary activity be 
rendered unlawful. Ibid. It is now well settled, there- 
fore, that the conduct described in Section 8(b) (4) (B) 
is unlawful only to the extent that it is directed at an 
employer other than the one with whom the union has its 
basic dispute—i.e., the one “with whom the union is 
principally at odds.” Local 1976, Carpenters v. N.L.R.B., 
357 U.S. 93, 99.° 

Mindful of the fact that Congress did not intend by 
Section 8(b) (4) (B) to interfere with the ordinary strike, 
the Board has given wide latitude to picketing and other 
related conduct limited solely to the premises of the 


primary employer. See, for example, Newspaper & Mail 


Deliverers’ Union (Interborough News Co.), 90 NLRB 
2135; Oil Workers International Union (Pure Oil Co.), 
84 NLRB 315; International Brotherhood of Teamsters 
(International Rice Milling Co.), 84 NLRB 360, order 
dismissing complaint set aside and case remanded, 183 


42 Since all primary strikes, picketing and attendant inducements, 
by urging the workers of a neutral employer not to enter the struck 
employer’s premises, necessarily have as “an object thereof” to 
cause the employer “to cease doing business” with another person, 
such primary activity literally falls within the proscription of Sec- 
tion 8(b) (4) (B). 


43 See also, United Steelworkers of America V. N.L.R.B., 111 US. 
App. D.C. 60, 294 F. 2d 256; Local 636, Plumbers v. N.L.R.B., 108 
USS. App. D.C. 24, 30-31, 278 F. 2d 858, 863-865; N.L.R.B. v. Enter- 
prise Association, 285 F. 2d 642 (C.A. 2); N.L.R.B. v. Local 294, 
Teamsters, 273 F. 2d 696 (C.A. 2). 


“ The location of the picketing and related conduct has been re- 
garded as an important factor—albeit not the decisive one—in 
distinguishing lawful primary from banned secondary activity. 
United Steelworkers v. N.L.R.B., supra, at 497; Local 761, IUE v. 
NLRB., supra. 
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F. 2d 21 (C.A. 5), order of Court of Appeals reversed, 
841 U.S. 665. On the other hand, where, as here, the 
conduct under scrutiny occurs on the premises of a neutral 
employer because the employer with whom the primary 
dispute exists is temporarily located there—a so-called 
“common situs” situation—the Board, with court approv- 
al, has adhered to a more restrictive view of the extent to 
which picketing and related activity is permissible. See, 
e.g., Retail Fruit & Vegetable Clerks (Crystal Palace 
Market), 116 NLRB 856, enforced, 249 F. 2d 591, 598- 
600 (C.A. 9); International Hod Carriers, etc. (Gilmore 
Construction Co.), 127 NLRB 541, enforced, 285 F. 2d 
897, 400-401 (C.A. 8), cert. denied, 366 U.S. 903; 
N.L.R.B. v. Highway Truckdrivers & Helpers, Local 107, 
800 F. 2d 317, 321-322 (C.A. 3); ef., Truckdrivers and 
Helpers Local 728 (Campbell Coal Co.), 116 NLRB 1020, 
enforced, 101 U.S. App. D.C. 420, 249 F. 2d 512, cert. 
denied, 355 U.S. 958; Brown Transportation Corp. v. 
N.LR.B., 334 F. 2d 30 (C.A. 5). As succinctly stated by 
the Board in Crystal Palace Market, supra, 116 NLRB 
at 860, n. 10): 


More latitude [must] be given to picketing at such 
separate primary premises than at premises occupied 

in part (or entirely) by secondary employers.“ 
The validity of this distinction is readily discernible. 
See, Local 761, IVE v. N.L.R.B., supra, 366 U.S. at 679. 
It tends to confine the effects of the picketing to the em- 
ployees of the employer with whom the union is disputing, 
thereby carrying out “the dual congressional objectives of 
preserving the right of labor organizations to bring pres- 
sure to bear on offending employers in primary labor 
disputes and of shielding unoffending employers and others 
from pressures in controversies not their own.” N.L.R.B. 


“In Crystal Palace Market the picketing occurred at premises 
permanently occupied by both the primary employer and many 
neutral employers. Here, by contrast, petitioner induced work 
stoppages on Continental’s premises where Continental, a neutral 
employer, was the lone occupant on a permanent basis. 
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v. Denver Building Council, supra, 341 U.S. at 692. 
As we shall show, the Board’s instant decision com- 
ports with the underlying statutory purpose. For the 
necessity of protecting a neutral employer is most com- 
pelling where, as here, its normal business operation at 
its own premises is seriously disrupted by work stoppages 
which would not have occurred but for the ambulatory 
nature of the primary employer’s operations. 

As explained above, SIU, Canada and Upper Lakes are 
the “primary” parties to this labor dispute. Continental 
and Local 418 are involved solely because Continental 
used Upper Lakes’ ships to transport its grain from its 
Chicago elevators to the elevators at Three Rivers. When 
the S.S. Shaw docked at Elevator B in Calumet Harbor 
on April 21, 1963, Continental’s employees were induced 
and encouraged by petitioner, their bargaining repre- 
sentative, to refuse to perform certain of their assigned 
tasks—i.e., they refused to load their employer’s grain on 
the Upper Lakes ships. A similar factual situation was 
presented in Seafarers International Union, etc. v. 
N.L.R.B. (Salt Dome Production Co.), 105 U.S. App. D.C. 
211, 265 F. 2d 585. There the Pelican, a ship owned by 
Salt Dome, docked at Todd Shipyards for repairs. The 
SIU was trying to organize the unlicensed crewmen of 
that ship. As part of its organizing campaign, it picketed 
at the front gate of the shipyard (as close as it could get 
to the vessel) with signs stating that the picketing was 
directed at the Salt Dome employees aboard the Pelican. 
As a result of the picketing, the employees of Todd Ship- 
yards refused to work on the Pelican. SIU was thereupon 
charged with a violation of Section 8(b) (4) (B); in the 
ensuing unfair labor practice case, one of the issues pre- 
sented was “whether the Union induced or encouraged the 
employees of Todd to refuse to work on the Pelican, with 
the object of forcing Todd to cease doing business with 
Salt Dome” (105 U.S. App. D.C. at 216, 265 F. 2d at 
590). The court said (ibid.): 


The determining factor is the objective, the intend- 
ment, of the strike. The statute forbids a strike if 
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an object of the strike is to induce a person not the 
primary employer or an employee of his to take some 
action such as ceasing to do business with the primary 
employer. The cases recognize the very practical 
fact that, intended or not, sought for or not, aimed 
for or not, employees of neutral employers do take 
action sympathetic with strikers and do put pressure 
on their own employers. * * * The question is the 
objective. In the case at bar, if the objective of the 
strike encompassed Salt Dome only, it was legal. If 
its objective was partly Todd or its employees, it was 
illegal. The difference is in whether the effect on 
Todd’s workers was an objective of the strike or was 
merely an incident of it. The line is fine. . .. 


Accord: United Steelworkers of America v. N.LR.B. 
(Carrier Corp.), 876 U.S. 492; Local 761, I.U.E. v. 
N.L.R.B. (General Electric Co.), 366 U.S. 667; NLRB. 
v. International Rice Milling Co., 341 U.S. 665; N.L.R.B. 
v. Denver Building and Construction Trades Council, 341 
U.S. 675; International Brotherhood of Electrical Work- 
ers v. N.L.R.B., 341 U.S. 694; Local 74, United Brother- 
hood of Carpenters v. N.L.R.B., 341 U.S. 707. 

Thus, in the case at bar, if the objective of the strike 
embraced Upper Lakes only, it was lawful; on the other 
hand, if petitioner’s objective was partly Continental or 
its employees, the strike was illegal. The difference is in 
whether the effect on Continental’s employees and the 
concomitant interruption in Continental’s dealings with 
Upper Lakes was an objective of the strike or merely an 
incident of traditional primary activity. See, for example, 
Local 761, IUE v. N.L.R.B., supra, 366 U.S. at 678; 
N.L.R.B. v. International Rice Milling Co., 341 U.S. 665, 
672-673. 

The Board analyzed the particular facts present here 
within the framework of this controlling distinction. 


“* Ag its point of departure for distinguishing lawful primary 
from banned secondary activity, the Board, quoting from Local 761, 
IUE v. N.L.R.B., supra, 366 U.S. at 673, observed (J.A. 289): 
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Petitioner does not urge that the Board erred in so doing; 
its dissatisfaction stems, rather, from the conclusion 
reached by the Board (J.A. 287-291) upon applying those 
principles—namely, that Continental and its employees 
were objects of petitioner’s pressures, 

In Salt Dome this Court concluded that the striking 
union’s objective encompassed the primary employer alone 
and therefore was not violative of the Act. Among the 
factors which figured prominently in the Court’s analysis 
(105 U.S. App. D.C. at 213-214, 217-218, 265 F. 2d at 
587-592) were: (1) the striking union picketed and dis- 
tributed leaflets at the situs of the dispute which clearly 
and unequivocally explained that its sole dispute was with 
the struck employer and its appeal was directed at the 
primary employees; (2) there was no evidence that the 
striking union made any contact whatsoever with the sec- 
ondary union; (3) the striking union’s only contact with 
secondary employees was through distributing the men- 
tioned leaflets; and (4) no secondary employees were 
directly approached and requested not to perform services 
for their employer. When these facts are juxtaposed with 
the factual pattern in the instant case the distinctions are 
readily apparent. Indeed, just as the facts in Salt Dome 
supported the Court’s conclusion of lawful object, the 
instant facts support the Board’s conclusion of secondary 
objective. Cf. N.L.R.B. v. International Hod Carriers, 
etc., 285 F. 2d 397, 400-401 (C.A. 8). 

At no time during the relevant period here did the 
striking union—SIU, Canada—engage in primary picket- 
ing, handbilling, or any related activity at the situs to 
announce to Upper Lakes’ employees, or, indeed, to Con- 
tinental, the employees of Continental and other neutral 
employees, that its controversy was only with Upper 


“Picketing which induces secondary employees to respect a picket 
line [at the primary situs of a dispute] is not the equivalent of 
picketing which has an object of inducing those employees to 
engage in concerted conduct against their employer in order to force 
him to refuse to deal with the struck employer.” 
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Lakes.’ Instead, SIU, Canada channeled all of its efforts 
toward bringing economic pressure to bear on Upper 
Lakes indirectly through Continental. To this end, un- 
like the situation in Salt Dome, SIU, Canada enlisted 
the assistance of petitioner to induce its membership, 
employees of Continental, to cease performing services 
for their employer which were customarily performed 
on Continental’s own premises. Petitioner, albeit a 
stranger union with no directly cognizable economic inter- 
est in the outcome of this controversy, rendered the assist- 
ance requested. Its persuasive power over the bargaining 
unit members was immediate and effective. Upon peti- 
tioner’s direct requests Continental’s employees engaged 
in work stoppages at Continental’s elevators by refusing 
to operate the machines which loaded grain onto Upper 
Lakes’ vessels. Further, on June 20, at Elevator A, peti- 
tioner’s inducement of Continental’s employees resulted 
in their refusal even to perform the normal steps pre- 
paratory to loading the Shaw (J.A. 76-77).“ Cf. Retail 
Fruit & Vegetable Clerks v. N.L.R.B., supra, 249 F. 2d at 
597-598. Thus, the direct approach to the secondary em- 
ployees which was absent in Salt Dome is present in 
abundance here. In sum, the combination of circumstances 
here show, as they did not in Salt Dome, that the effect 
on Continental’s employees of petitioner’s policy to support 


‘* The fact that all picketing of Upper Lakes ships in Chicago had 
been enjoined by a state court the previous year does not militate 
against the Board’s reliance generally on the presence or absence 
of primary picketing as a factor to be considered. In reaching its 
decision here, the Board took cognizance of the injunction when 
determining the weight to be given the fact that the Shaw wes not 
being picketed when Continental’s employees refused to load it (S.A. 
285). The Board’s decision makes clear that the absence of a picket 
line was but one of several elements militating toward the con- 
clusion that Continental’s employees ceased work for a proscribed 
object (J.A. 291). 


** Additionally, as the Board pointed out (J.A. 291), these inter- 
ruptions in Continental’s daily operations occurred in response to 
appeals for support made to petitioner by SIU, Canada long before 
the Shaw’s arrival at the neutral employer’s premises, 
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SIU, Canada was an object thereof, not “merely an inci- 
dent of it” (105 U.S. App. D.C. at 216, 265 F. 2d at 
590). 

The factors just discussed, far from being “novel” 
elements foreign to the established primary-secondary 
dichotomy (pet. br. p. 7), have been recognized to be 
relevant even prior to Salt Dome. As this Court observed 
in Amalgamated Meat Cutters, etc. v. N.L.R.B. (Swift 
& Co.), 99 US. App. D.C. 24, 30, 237 F. 2d 20, 26: 


The direct appeals here made to the employees of 
neutral employers . . . can hardly be classified with 
the “incidental effect” upon such employees which 
we stated in Sales Drivers v. N.LR.B., supra [97 

U.S. App. D.C. 173, 229 F. 2d 514], might in some 
circumstances be a permissible by-product of picket- 
ing directed against the primary employer. See also, 
Piezonki v. N.LRB., 4 Cir., 219 F. 2d 879, 882-883; 
NLRB. v. Service Trade Chauffeurs, 2 Cir., 191 
F. 2d 65, 67. We agree with the Board’s disposition 
of this issue. It stated: 


«e * * Where picketing is involved or other 
forms of inducement directly aimed at employees 
sought to be organized, the Board must, and does, 
recognize a certain degree of inevitable induce- 
ment of the employees of neutrals. In the absence 
of conduct directly aimed at the primary em- 
ployees, however, there is no question of inci- 
dental as distinguished from direct inducement. 
Here the principal inducement shown was a 
direct appeal, on the very premises of neutral 
employers, to the latter’s employees to refrain 
from performing one of their assigned tasks.” 
{Emphasis added.] 

See also, Brown Transportation Corp. v. N.L.R.B., 384 
F. 2d 30 (C.A. 5); N.L.R.B. v. Local 294, Teamsters, 284 
F. 2d 887, 892-893 (C.A. 2); ef., Truck Drivers and 
Helpers Local 728 v. N.L.R.B., 101 U.S. App. D.C. 420, 
249 F. 2d 512. 
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The instant situation presents a more compelling case 
for applying the Swift rationale.’ Here, the direct in- 
ducements of neutral employees emanated from petitioner, 
a secondary or stranger union, and they occurred during 
the same period of time in which that union’s chief spokes- 
man, President Conner, made several threats to involve 
Continental in labor disputes of its own unless it ceased 
doing business with Upper Lakes (supra, pp. 8-10). Even 
under the former Section 8(b) (4) (A) of the Act which 
did not prohibit threats to neutral employers, the courts 
agreed that such threats, while not illegal in themselves, 
were nonetheless relevant in determining the motives for 
the unions’ acts. Truck Drivers & Helpers Local 728 v. 
N.L.R.B., 101 U.S. App. D.C. 420, 422, 249 F. 2d 512, 
514-515; N.L.R.B. v. Local 294, Teamsters, 284 F. 2d 
887, 892 (C.A. 2); N.L.R.B. v. Associated Musicians, ete., 
supra, 226 F. 2d at 904. A fortiori under the present 
Act the nature of such threats is equally relevant, for 
“(ijn the absence of admissions by the union of an illegal 
intent, the nature of the acts performed shows the intent.” 
Salt Dome, supra, 105 U.S. App. D.C. at 217, 265 F. 2d 
at 591.” 


“°The close parallel between Swift and the instant case even 
extends to a similar explanation for the absence of picketing—in 
both instances, the picketing was enjoined by court decree and 
thereafter the unions resorted to proscribed secondary pressures. 
Amalgamated Meat Cutters, etc. v. N.LR.B., supra, 99 U.S. App. 
D.C, at 26, 237 F. 2d at 22. 


50 Petitioner dwells (br. pp. 26-29, 36-38) on the fact that the only 
effect of its conduct at Continental’s elevators was to cause a 
cessation of business between Continental and Upper Lakes and that 
Continental's relations with other neutrals (third parties) continued 
without interruption. While we agree that this is one factor to be 
considered in assessing petitioner’s object, we submit that the 
aforementioned countervailing factors upon which the Board relied 
substantiates its conclusion that at least “an object” of petitioner’s 
conduct was to force Continental to cease doing business with Upper 
Lakes. In such circumstances, a statutory violation exists even 
though the neutral employer is not embroiled in as broad scale an 
economic conflict as could have occurred, for example, had petitioner 
picketed throughout the neutral’s premises and thereby succeeded 
in interrupting the neutral’s relationship with other (third) parties. 
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Based upon the cumulative import of the foregoing 
factors, we submit the Board could properly infer (J.A. 
291) that at least “an object” of petitioner’s pressures 
was to involve Continental and its employees, thereby 
assigning the instant dispute “the appearance and charac- 
ter of a dispute between the ‘inducing’ union [petitioner] 
and the neutral employer over the latter’s dealings with 
the primary employer rather than of a dispute between 
the primary union and the primary employer” (J.A. 288). 

The Seventh Circuit has already stated that it would 
likewise have reached the conclusion that petitioner made 
Continental an object of its secondary pressures. See 
Madden v. Grain Elevator, Flour and Feed Mill Work- 
ers, ILA, Local 418 and SIUNA, supra, 334 F. 2d at 
1020. In reviewing petitioner’s appeal from the district 
court’s holding that it was in civil contempt of the 10(1) 
injunction decree issued in the early stages of this liti- 
gation,” the court briefly addressed itself to the merits 
of this dispute, as follows (ibid.) : 


Inasmuch as Continental was a neutral to what- 
ever dispute the SIU or the Local [petitioner] had 
with Upper Lakes, and Continental merely did busi- 
ness with Upper Lakes, it is apparent that the work 
stoppages by members of the Local who were Contin- 
ental employees, occurred on Continental’s premises. 
This was a secondary boycott. We can not agree that 
the Local’s activity was primary, rather than second- 
ary. Any other conclusion would, in effect, nullify the 
secondary boycott provisions of the Act. 


The Seventh Circuit thus viewed petitioner’s acts as anal- 
ogous to the more classical secondary boycott situation 
where the union induces employees of a neutral employer 
not to handle, at the neutral employer’s own premises, 
goods originating from an employer with whom the union 
has a dispute.** While the thrust of the above-quoted 


33 See n. 19, supra. 

22 See, e.g., Local 1976, Carpenters Vv. N.L.R.B., supra, 357 U.S. 
93; Mailers Union Vv. N.L.R.B. (New York Herald Tribune, Inc.), 
114 U.S. App. D.C. 370, 316 F. 2d 371; NLRB. v. Highway Truck- 
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analysis indicates that the Seventh Circuit’s rationale 
did not rest on precisely the same grounds as did the 
Board’s decision, this much is clear—both would agree 
that petitioners’ conduct fell outside the ambit of tra- 
ditional primary activity. 

Contrary to the claim of petitioner (br. pp. 15-19) 
this conclusion does not constitute a repudiation of exist- 
ing Board and court law. To be sure, the “process of 
elucidating litigation” * of Section 8(b) (4) has led to the 
recognition that traditional primary activity embraces 
a striking union’s right to appeal to secondary employees 
not to cross a primary picket line at the struck employ- 
er’s premises.** Indeed, the Board’s decision itself re- 
affirmed the validity of this fundamental principle (J.A. 
284-287). However, based upon the facts detailed supra, 
pp. 38-41, the Board rejected petitioner’s contention that 
it was controlling here. The Board found instead that, 
as a matter of fact, petitioner’s acts evinced a secondary 
objective proscribed by the Act. In making this finding, 
as we have shown, the Board relied most particularly on 
the absence of a picket line or, indeed, any direct action 
by the striking union against the primary employer or its 
employees, and the fact that a stranger union exerted 
direct pressures on the neutral employer on its own 


drivers & Helpers Local 107, Teamsters, 300 F. 2d $17, $21 (C.A. 
8); N.L.R.B. Vv. Local 294, Teamsters, 284 F. 2d 887 (C.A. 2); 
N.L.R.B. V. Brewery and Beer Drivers, Local 830, 281 F. 2d $19, 
$20-821 (C.A. $3); N.L.R.B. Vv. Local 185, Teamsters, 267 F. 2d 870 
(C.A. 7); N.LR.B. v. United Brotherhood of Carpenters, etc. 
(Wadsworth Building Co.), 184 F, 2d 60 (C.A. 10), cert. denied, 
841 U.S. 947. 


53 San Diego Building Trades Council v. Garmon, 359 U.S. 2386, 
241. 


5 See, for example, Newspaper & Mail Deliverers’ Union (Inter- 
borough News Co.), 90 NLRB 2185; Oi Workers International 
Union (Pure Oil Co.), 84 NLRB 815; International Brotherhood of 
Teamsters (DiGiorgio Wine Co.), 87 NLRB 720, enf'’d 89 U.S. App. 
D.C. 155, 162-168, 191 F. 2d 642, 648-649, cert. denied, 342 U.S. 869; 
Chauffeurs, Teamsters & Helpers Local 175, IBT V. N.L.R.B. (Me- 
Junkin Corp.), 111 U.S. App. D.C. 65, 294 F. 2d 261, 
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premises by repeatedly inducing neutral employees to en- 
gage in work stoppages and threatening the neutral 
employer with labor trouble of its own. 

Petitioner further asserts (br. pp. 19-20) that by this 
decision, the Board has established a different test of 
legality for the conduct of a stranger union engaged in 
sympathy action than for that of a primary union in a 
labor dispute. Petitioner is incorrect. The Board made 
plain in this case that it was not holding that the mere 
identity of the union which is imposing economic pres- 
sure is itself determinative of the legality of the conduct 
in question (J.A. 286-287). Rather, it has long been the 
Board’s position that the union’s identity is a factor—but 
not the factor—in determining whether, in the particular 
circumstances of each case, the sympathy actions of the 
secondary union were merely incidental to lawful primary 
activity by the primary union or, instead, directed at a 
neutral employer with an object of exerting indirect eco- 
nomic pressure on the struck employer. See, Chauffeurs, 
Teamsters and Helpers “General” Local No. 200 (Mil- 
waukee Plywood Co.), 126 NLRB 650, petition to set 
aside the Board’s order denied, 285 F. 2d 325 (C.A. 7). 
There, the primary union established a lawful picket line 
at the premises of the employer with whom it had a dis- 
pute. A secondary union, acting in furtherance of the 
striking union’s cause, participated in the picketing and 
induced secondary employees not to cross the picket line 
to make deliveries to the struck plant. In concluding that 
the secondary union’s conduct was not proscribed by Sec- 
tion 8(b) (4) (A) (the predecessor to what is now 8(b) 
(4) (B)), the Board pointed out (126 NLRB at 651) that 
“the conduct of Local 200 [the secondary union] .. . was 
not substantially different from the impact of the [prim- 
ary union’s] picket line itself or responses elicited from 
the pickets at the Milwaukee Plywood plant.” The 
Seventh Circuit, in affirming the Board’s disposition of 
Milwaukee Plywood, emphasized that the stranger union’s 
activities “were inextricably interwoven elements of the 
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primary picket line itself, and [therefore] lawful under 
the Act” (285 F. 2d at 328).* 

This Court’s treatment of cases arising under Section 
8(e) of the Act has likewise recognized the validity of 
the distinction between primary and secondary activity 
which the Board has applied here. Thus, the Court has 
outlawed typical “hot cargo” clauses whereby Employer 
A and Union A agree that Employer A will not discharge 
its employees for refusing to work on “hot goods” emanat- 
ing from Employer B’s struck plant. In such circum- 
stances, Union A is clearly a “stranger” union to the 
controversy at Employer B’s plant and its objective is 
secondary—i.e., directed at Employer B’s labor relations. 
Truck Drivers Union Local 413, Teamsters v. N.LR.B., 
118 U.S. App. D.C. 149, 156-157, 334 F. 2d 539, 546-547, 
cert. denied, 379 U.S. 915. Conversely, a contract clause 
between Employer A and Union A whereby the employer 
agrees not to discharge his employees for refusal to cross 
a lawful primary picket line established by Union B at 
Employer B’s struck plant is primary and therefore not 
violative of Section 8(e) even though Union A is clearly 
a “stranger” to the controversy at Employer B’s plant. 
118 U.S. App. D.C. at 152-155, 334 F. 2d at 542-545. 

Plainly, the essential ingredient of contemporaneous 
picketing or related activity by the primary union, SIU, 
Canada is absent here. Hence, petitioner’s repeated in- 


58 The Fifth Circuit’s recent decision in Houston Insulation Con- 
tractors Ass’n V. N.L.RB., F. 2d » 61 LRRM 2529, pro- 
ceeded from the premise that the thrust of Section 8(b)(4) “is to 
require each union to restrict its economic coercion to its own labor 
dispute and not to use that weapon in aid of another union” (id., 
at 2584). Accordingly, the Court concluded, contrary to the Board, 
that the stranger union, whose conduct was closely linked with the 
lawful primary activity of the striking union, nevertheless violated 
the Act because its “emotional interest in coming to the aid of its 
sister local .. . [was] too weak to justify conduct which necessarily 
has a coercive impact on a neutral employer . . .” (ibid.). It is thus 
apparent that the Fifth Circuit regards the identity of the union as 
the vital consideration in the primary-secondary dichotomy under 
Section 8(b) (4). The Board, however, has not adopted this per se 
approach in interpreting that provision of the Act. 
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ducements of neutral employees not to perform services 
for their employer can hardly be deemed to be an incident 
of lawful primary activity. For this reason, and because 
of the other factors discussed above, the Board properly 
concluded that petitioner’s conduct was for a proscribed 
secondary objective, and that Milwaukee Plywood is not 
controlling (J.A. 286-287). See Local 584, Teamsters 
and Local 182, Teamsters (Fairway Farms, Inc.), 141 
NLRB 638, enforced without opinion by the Second Cir- 
cuit on January 25, 1965, Docket No. 29264; United 
Marine Division, Local 333, ILA (New York Shipping 
Ass’n), 107 NLRB 686; Retail Fruit & Vegetable Clerks 
(Crystal Palace Market), 116 NLRB 856, enforced, 249 
F. 2d 591 (C.A. 9). 

Finally, petitioner contends that the refusal of Contin- 
ental’s employees to load the Shaw was lawful primary 
activity because their work is necessary to the normal 
operation of the Upper Lakes ship. This argument, how- 
ever, is predicated on the erroneous premise that the 
General Electric* and Carrier™ cases are controlling 
here. Unlike the case at bar, those cases involved picket- 
ing at, or proximate to, the primary employer’s own 
plant. The question in General Electric was whether 
Section 8(b) (4) (B) prohibited a primary union—even 
at the primary employer’s place of business—from impli- 
cating neutral employers in a labor dispute by picketing 
at a gate reserved exclusively for the use of independent 
contractors and their employees performing construction, 
repair and maintenance work on the primary employer’s 
premises. The Supreme Court held that the striking 
union could not appeal to the employees of neutral em- 
ployers working behind the gate on jobs unrelated to the 
regular operations of the primary employer, such as 
capital improvements. Picketing extended to them could be 
found to be secondary. Conversely, since the normal aim 
of traditional primary activity is to close down the prim- 


% Local 761, IVE v. N.L.R.B., 366 U.S. 667. 
% United Steelworkers v. NLRB., 376 U.S. 492. 
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ary employer’s day-to-day operations, the Court held that 
the union could lawfully picket at a gate utilized by 
neutral employees who performed work related to the 
primary’s normal operations, such as routine maintenance. 
It was in this narrowly limited context that the Court 
observed that the “key to the problem is found in the type 
of work that is being performed by those who use the 
separate gate” (366 U.S. at 680). Again, in Carrier, 
the Court emphasized the “normal operations” test in 
holding (376 U.S. at 499) that traditional primary ac- 
tivity embraced picketing at a gate located “proximate” 
to the primary employer’s own plant utilized by neutral 
employees servicing that plant. 

In neither of these decisions, however, did the Court 
give any indication that it viewed the “normal opera- 
tions” standard as controlling in all of the diverse situa- 
tions posed under Section 8(b) (4) (B) of the Act. In- 
deed, the Court only applied this test in General Electric 
after expressly concluding that the “reserved gate” picket- 
ing there did not present a true “common situs” prob- 


lem,* and endorsing the Board’s established approach to 
“common situs” situations. Thus, the Court noted with 
approval the Board’s landmark decision in Sailors’ Union 
of the Pacific (Moore Dry Dock), 92 NLRB 547. The 
Court said (366 U.S. at 677): 


The Board concluded . . . that when the situs of the 
primary employer was “ambulatory” there must be a 
balance between the union’s right to picket and the 
interest of the secondary employer in being free from 
picketing. It set out four standards for picketing in 
such situations which would be presumptive of valid 
primary activity: (1) that the picketing be limited 
to times when the situs of dispute was located on the 
secondary premises, (2) that the primary employer 
be engaged in his normal business at the situs, (3) 
that the picketing take place reasonably close to the 
situs, and (4) that the picketing clearly disclose that 
the dispute was only with the primary employer. 


5% 366 U.S. at 674-680; see also, Carrier, supra, 376 U.S. at 497. 
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These tests were widely accepted by reviewing federal 
courts. 


It is evident, therefore, that the standards established 
by the Court in General Electric and Carrier were not 
designed to reach the specific type of common situs prob- 
lem posed here, which is like the factual situation in 
Moore Dry Dock; instead, they were designed to give 
effect to the proviso to Section 8(b) (4) by according 
greater scope to picketing and related activities at the 
permanent premises of the primary employer. Cf., 
NLRB. v. Denver Building & Construction Trades Coun- 
cil, 341 U.S. 675, 685-690; Building and Construction 
Trades Council of New Orleans, AFL-CIO (Markwell and 
Hartz, Inc.), 155 NLRB No. 42. The latter decision was 
issued on the same day as the case at bar. The Board 
there held that the General Electric and Carrier “normal 
operations” doctrine was inapplicable to a common situs 
situation in the construction industry where the striking 
union, in furtherance of a primary dispute with a gen- 
eral contractor, engaged in jobsite picketing at gates 
reserved for exclusive use of neutral subcontractors. In 
finding the statutory violation, the Board rested its de- 
cision on an application of the Moore Dry Dock standards. 
Similarly, the Board pointed out here that “the underly- 
ing considerations that lead . . . [it] to infer an unlawful 
objective when picketing deviates from Moore Dry Dock 
standards also dictate a like inference where pressures 
are exerted against neutral employees by a secondary 
union in the absence of a picket line directed at the prim- 
mary employer while the situs of the dispute is lodged 
at the neutral premises” (J.A. 289). 


IIL The Claim By Petitioner And The Party Amicus That 
The General Counsel Improperly Issued The Com- 
plaint Is Irrelevant And Not Reviewable; Moreover, 
The Allegation Has No Support In The Record 


Petitioner implies, and the Maritime Trades Depart- 
ment expressly states in its amicus brief (p. 7), that ir- 
respective of whether Local 418 did in fact violate Sec- 
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tion 8(b) (4) (B), the Board’s order should not be en- 
forced because the General Counsel] acted arbitrarily in 
issuing the instant complaint. The fallacy of this curious 
contention is that it requests the Court to review what is 
not a reviewable subject; for it is settled law that “the 
act gives the General Counsel discretion, independent of 
the courts, regarding unfair labor practice charges.” 
Division 1267 etc. v. Ordman, 116 U.S. App. D.C. 7, 8, 
$20 F. 2d 729, 730. Accord: Retail Store Employees Un- 
ton, Local 954 v. Rothman, 112 U.S. App. D.C. 2, 4, 298 
F. 2d 380, 332; Bandlow v. Rothman, 108 U.S. App. 
D.C. 82, 278 F. 2d 866, cert. denied, 364 U.S. 909; 
Hourihan v. N.L.R.B., 91 U.S. App. D.C. 316, 317, 201 
F. 2d 187, 188, cert. denied, 345 U.S. 930; Local 282 
Teamsters v. N.L.R.B., 339 F. 2d 795, 799 (C.A. 2); 
Meekins, Inc. v. Boire, 320 F. 2d 445, 449-450 (C.A. 5); 
Dunn v. Retail Clerks, Local 1529, 307 F. 2d 285 (C.A. 
6); General Drivers, etc., Local 886 v. N.LR.B., 179 F. 
2d 492, 494 (C.A. 10); Thompson Products Co. v. 
N.L.R.B., 183 F. 2d 637, 639-640 (C.A. 6); Jacobsen v. 
N.L.R.B., 120 F. 2d 96, 99 (C.A. 3). 

Moreover, there is no need for direct review of the 
General Counsel’s decision that a complaint should issue, 
because the propriety of that determination is tested by 
the results of the ensuing litigation on the merits of the 
ease. If the unfair labor practices alleged in the com- 
plaint are found by the Board—and, on review under 
Section 10(e) and (f), by a court of appeals—to have 
been sustained by the record made, then the General 
Counsel’s action obviously was proper. Here, we have 
shown that the Board’s conclusion that petitioner violated 
Section 8(b) (4) (B) of the Act—as alleged by the General 
Counsel—is supported by substantial evidence on the 
whole record and has a reasonable basis in law. Surely, 
then, if the Court agrees, the Board’s order is entitled 


5° Had petitioner brought suit to enjoin the issuance of the com- 
plaint, it would have been unavailing under the doctrine of Myers V. 
Bethlehem Shipbuilding Corp., $08 U.S. 41, 51-52. 
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to affirmance without regard to the General Counsel’s 
motives in issuing the complaint. 

Finally, assuming the Court would concern itself with 
the contention that the General Counsel acted improperly 
in issuing the complaint, we submit no such showing has 
been made here.” The amicus brief (p. 16) alleges that 
“the issuance of the complaint . . . was not in furtherance 
of the administration of the ‘Act’ but to assist the execu- 
tive branch of the government in exercising its preroga- 
tive of conducting relations with the Canadian govern- 
ment.” “= To substantiate their claim, petitioner and the 
amicus rely essentially on two facts: (1) charges filed 
by Continential in 1962 alleging an 8(b) (4) (B) violation 
was dismissed, while 1 year later charges alleging 
“Gdentical” conduct culminated in the issuance of a com- 
plaint; and (2) the complaint did not issue until after 
the Executive Branch of Government, acting through the 
Justice Department, intervened in this litigation. We 
show below, however, that these factors plainly fall short 
of overcoming the presumption of regularity which at- 
taches to the official acts of public officers. U.S. v. Chem- 
ical Foundation, 272 U.S. 1, 14-15; 2 Davis on Adminis- 
trative Law, Sec. 11.06, p. 63 (1958). 

(1) In performing the function of a public prosecutor, 
it is not unusual for the General Counsel to issue a com- 
plaint on the basis of a second charge after an initial 
charge has been dismissed by him. The mere reversal of 
his position does not itself establish that the General 
Counsel acted arbitrarily in finally issuing a complaint; 
quite to the contrary, sound and proper considerations 


The amicus brief (pp. 15-20) also suggests that the Board’s 
decision itself “may have been influenced by ... [a desire to] 
effectuate foreign policy. . . .” This assertion need not detain us; 
there simply is no evidence whatsoever that the Board’s decision 
resulted from any improper influence exerted by representatives of 
the Executive Branch on the Board Members or their staffs. 


© In somewhat more temperate tones, petitioner’s brief (p. 49) 
likewise urges that these proceedings were instituted “to serve 
diplomatic purposes of the Government.” 
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may dictate such conduct. For example, evidence may be 
discovered while investigating the later charge which 
was not disclosed or available during the earlier investi- 
gation.” It is also possible that the issuance of a com- 
plaint on a second charge may simply reflect a change in 
the path of the decisional law during the interim period. 
Neither petitioner nor the amicus have considered the 
relevance of these or any other reasonable explanation 
here. Rather, they have merely noted the fact that the 
General Counsel changed his position and, without any 
evidentiary support, furnished their own explanation by 
attributing an improper motive to his actions. 

(2) Nor is any more compelling proof of arbitrary ac- 
tion to be found in the argument of amicus relating to 
the timing of the issuance of the complaint. This argu- 
ment reflects a fundamental misconception of the statu- 
tory process. Section 10(1) of the Act provides, in rele- 
vant part: 


Whenever it is charged that any person has engaged 


in an unfair labor practice within the meaning of 
paragraph (4) ... (B) ... of Section 8(b), the 
preliminary investigation of such charge shall be 
made forthwith. ... If, after such investigation, the 
officer or regional attorney to whom the matter may 
be referred has reasonable cause to believe such 
charge is true and that a complaint should issue, he 
shall, on behalf of the Board, petition any district 
court .. . for appropriate injunctive relief pending 
the fina] adjudication of the Board... . 


It is thus evident that a necessary pre-condition to filing 
a petition for injunctive relief is the determination that 
a complaint should issue. In the instant proceeding, the 
General Counsel, acting through his Regional Director, 


*? Acting on charges filed by Continental on June 4, 1962, the 
Regional Director investigated and concluded, inter alia, that there 
was insufficient evidence to establish that petitioner violated Section 
8(b)(4)(i) and (ii)(B) of the Act. On appeal to the General 
Counsel, Continental was advised that “Substantially for the[se} 
reasons .. .” no complaint would issue (Pet. Rejected Exhibit 5). 
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made this decision by May 8, 1963, when the petition for a 
10(1) injunction was filed in the U.S. District Court for 
the Northern District of Ilinois.“* Not until 3 weeks later, 
on May 28, 1963, did the Justice Department move to 
file an amicus brief in support of Director Madden’s peti- 
tion. Clearly then, the General Counsel’s decision to issue 
this complaint cannot rationally be attributed to the 
Justice Department’s “appearing upon the scene” (amicus 
brief, p. 17) in the injunction proceeding. 

Furthermore, petitioner and the amicus are evidently 
unable to recognize the propriety of any interested party 
presenting its views to a court in an effort to bring about 
a particular resolution of a disputed issue.“ The Justice 
Department had an obvious interest in presenting its 
views to the court since the alleged unfair labor practices 
posed a serious threat to commercial relations between 
the United States and Canada (see Section 2(6) of the 
Act). Indeed, far from constituting “unprecedented” ac- 
tion (amicus brief p. 11), the Justice Department’s in- 
tervention here closely paralleled its intervention in the 


recent case of McCulloch v. Sociedad Nacional, 372 US. 
10. There, the Justice Department filed an amicus brief 
with the Supreme Court requesting reversal of the Board’s 
decision to assert jurisdiction over the internal labor re- 
lations aboard a foreign flag ship manned by an alien 
crew. Surely, the propriety of the Justice Department’s 


“In his petition, Regional Director Madden alleged, inter alia, 
that “petitioner has reasonable cause to believe that [the] charge 
and amended charge [against Local 418] are true insofar as they 
allege that [Local 418] violated Section 8(b)(4)(i) and (ii) sub- 
paragraph (B) of the Act, and that a complaint of the Board based 
on said charge should issue. ... More particularly, petitioner ... 
believes .. . that Local 418 has engaged in and is engaging in acts 
of conduct in violation of Section 8(b)(4)(i) and (it) subparagraph 
(B) of the Act.” (Emphasis supplied.) (See G.C. Exh. 9). 


“In large measure the Martime Trades Department’s dissatis- 
faction apparently stems (Br. pp. 11-17) from the district court’s 
decision to permit the Justice Department’s intervention and then 
to grant the injunctive relief requested by the Regional Director. 
Needless to say, this is not the proper forum for review of that 
Secisi 
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actions do not turn on whether it supports or opposes the 
position advanced by the Board or the General Counsel 
in the particular case.® 


* As part of their argument that the issuance of the complaint 
was improper, petitioner and the amicus claim that they were pre- 
vented from eliciting testimony from an agent of the General 
Counsel “to show to what extent agency action herein had been 
determined by ex parte events or considerations” (U. Br. p. 49). 
The amicus contends that the Trial Examiner’s refusal to compel 
counsel for the General Counsel to testify constituted prejudicial 
error under Jencks v. United States, 353 U.S. 669. These contentions 
border on the frivolous. As we have already shown, any events 
relating to the determination to issue the complaint are completely 
irrelevant in the unfair labor practice proceeding. Hence, testimony 
and offers of proof on this subject were properly excluded. More- 
over, the cases which the amicus cites on p. 25 of its brief con- 
clusively show that Jencks does not apply to a situation like this, 
but only to the production by the Government of the prior state- 
ments of its witnesses who have testified in the proceeding. Finally, 
counsel for the General Counsel properly invoked the Board’s Rule 
102.118 (29 C.F.R. 102.118) which prohibits Board employees from 
testifying without permission of the General Counsel. That rule is 
clearly valid (Touhy v. Ragen, 340 U.S. 462, 468-469; N.L.RB. v. 
Capitol Fish Co., 294 F. 2d 868, 872-874 (C.A. 5)), and petitioner 
admittedly failed to seek the General Counsel’s permission before 
calling Mr, Youngblood to the stand. The fact that petitioner called 
him late in the hearing is no excuse for not complying with the 
rule; the Examiner could have been requested to delay closing the 
hearing until the General Counsel had acted upon the request for 
permission for Youngblood to testify. 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the petition for review be denied and the Board’s cross- 
petition for enforcement of its order be granted in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
SoLoMON I. HirsH, 
GEORGE H. COHEN, 
Attorneys, 


National Labor Relations Board. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., 
Sees, 151, et seg.) are as follows: 


DEFINITIONS 
Sec. 2 When used in this Act— 


Sec, 2(6) The term “commerce” means trade, traffic, 
commerce, transportation or communication among 
the Several States . . . or between any foreign 
country and any State... 


Sec. 2(7) The term “affecting commerce” means in 
commerce or burdening or obstructing commerce 
or the free flow of commerce 


* * hd * 


Sec, 8(b) It shall be an unfair labor practice for a 
labor organization or its agents— 


(4) (i) to engage in, or to induce or encourage any 
individual employed by any person engaged in 
commerce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of his 
employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform 
any services; or (ii) to threaten, coerce, or restrain 
any person engaged in commerce or in an industry 
affecting commerce, where in either case an object 
thereof is: 

(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise deal- 
ing in the products of any other producer, process- 
or, or manufacturer, or to cease doing business 
with any other person, or forcing or requiring any 
other employer to recognize or bargain with a la- 
bor organization as the representative of his em- 
ployees unless such labor organization has been 
certified as the representative of such employees 
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under the provisions of section 9: Provided, That 
nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise un- 
lawful, any primary strike or primary picketing; 

Sec. 8(e) It shall be an unfair labor practice for any 
labor organization and any employer to enter into 
any contract or agreement, express or implied, 
whereby such employer ceases or refrains or agrees 
to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in any of the 
products of any other employer, or to cease doing 
business with any other person, and any contract 
or agreement entered into heretofore or hereafter 
containing such an agreement shall be to such ex- 
tent unenforcible and void: 


* * * * 


PREVENTION OF UNFAIR LABOR PRACTICES 


Sec. 10(e) The Board shall have power to petition 
any court of appeals of the United States... 
within any circuit . . . wherein the unfair labor 
practice in question occurred or wherein such per- 
son resides or transacts business, for the enforce- 
ment of such order and for appropriate temporary 
relief or restraining order, and shall file in the 
court the record in the proceedings, as provided in 
section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall cause 
notice thereof to be served upon such person, and 
thereupon shal] have jurisdiction of the proceeding 
and of the question determined therein, and shall 
have power to grant such temporary relief or re- 
straining order as it deems just and proper, and 
to make and enter a decree enforcing, modifying, 
and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No ob- 
jection that has not been urged before the Board, 
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its member, agent, or other agency, shall be con- 
sidered by the court, unless the failure or neglect 
to urge such objection shall be excused because of 
extraordinary circumstances, The findings of the 
Board with respect to questions of fact if sup- 
ported by substantial evidence on the record con- 
sidered as a whole shall be conclusive. If either 
party shall apply to the court for leave to adduce 
additional evidence and shall show to the satis- 
faction of the court that such additional evidence 
is material and that there were reasonable grounds 
for the failure to adduce such evidence in the 
hearing before the Board, its member, agent, or 
agency, the court may order such additional evi- 
dence to be taken before the Board, its member, 
agent, or agency, and to be made a part of the 
record. . . . Upon the filing of the record with it, 
the jurisdiction of the court shall be exclusive 
and its judgment and decree shall be final, except 
that the same shall be subject to review by the... 
Supreme Court of the United States upon writ of 
certiorari or certification as provided in section 
1254 of title 28. 

(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part of 
relief sought may obtain a review of such order 
in any circuit court of appeals of the United States 
in the circuit wherein the unfair labor practice in 
question was alleged to have been engaged in or 
wherein such person resides or transacts business, 
or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a 
written petition praying that the order of the 
Board be modified or set aside. A copy of such 
petition shall be forthwith transmitted by the clerk 
of the court to the Board, and thereupon the ag- 
grieved party shall file in the court the record in 
the proceeding, certified by the Board, as provided 
in section 2112 of title 28, United States Code. 
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Upon the filing of such petition, the court shall 
proceed in the same manner as in the case of an 
application by the Board under subsection (e) of 
this section, and shall have the same jurisdiction 
to grant to the Board such temporary relief or 
restraining order as it deems just and proper, and 
in like manner to make and enter a decree enforc- 
ing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the 
Board; the findings of the Board with respect to 
questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall in 
like manner be conclusive. 


(1) Whenever it is charged that any person has 
engaged in an unfair labor practice within the 
meaning of paragraph (4) (A)(B) or (C) of sec- 
tion 8(b), the preliminary investigation of such 
charge shall be made forthwith and given priority 
over all other cases except cases of like character 


in the office where it is filed or to which it is re- 
ferred. If, after such investigation, the officer or 
regional attorney to whom the matter may be re- 
ferred has reasonable cause to believe such charge 
is true and that a complaint should issue, he shall, 
on behalf of the Board, petition any district court 
of the United States .. . for appropriate injunctive 
relief pending the final adjudication of the Board 
with respect to such matter... . 
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Statement of Questions Presented 
As set forth in the Prehearing Conference Stipulation, 
the issues are as follows: 


1. Whether the Board’s conclusion that peti- 
tioner violated Section 8(6)(4)(i) and (ii)(B). of 
the Act is supported by the facts and the law. 


2. Whether the Board had jurisdiction herein. 


3. Whether the General Counsel acted arbitrarily 
and capriciously in issuing the complaint herein. 


Amicus’s brief is directed solely to the issues presented 
by the third question. 
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Statement of the Case presented in the Brief for Petitioner. 
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Statutes, Treaties, Rules, or Regulations Involved 


National Labor Relations Act, as amended, Section 
3(d), 29 U. S. C. 153(d) provides: 


“*(d) There shall be a General Counsel of the Board 
who shall be appointed by the President, by and with 
the advice and consent of the Senate, for a term of 
four years. The General Counsel of the Board shall 
exercise general supervision over all attorneys em- 
ployed by the Board (other than trial examiners and 
—_ assistants to Board members) and over the 

rs and employees in the regional offices. He 
shall have final authority, on behalf of the Board, in 
respect of the investigation of charges and issuance 
of complaints under section 10, and in respect of the 
prosecution of such complaints before the Board, 
and shall have such other duties as the Board may 
prescribe or as may be provided by law. In case of 
@ vacancy in the office of the General Counsel the 
President is authorized to designate the officer or em- 
ployee who shall act as General Counsel a 

vacancy, but no person or persons so designa’ 
shall so act (1) for more than forty days when the 
Congress is in session unless a nomination to fill such 
vacancy shall have been submitted to the Senate, 
or (2) after the adjournment sine die of the session 
of the Senate in which such nomination was sub- 
mitted 2? 


Section 10(1), 29 U. S. C. 160(1) provides in pertinent 
part: 
“<(1) Whenever it is charged. that any person has 
engaged in an unfair labor practice within the mean- 
ing paragraph (4) (A), (B), or (C) of section 
8(b), or section 8(e) or section 8(b) (7), the prelim- 
inary investigation of such charge shall be made 
forthwith and given priority over all other cases ex- 
cept cases of like character in the office where it is 
sf Kelp“ referred. resin a ao 
gation, officer or regional attorney to w e 
matter may be referred has reasonable cause to be- 
lieve such charge is true and that a complaint should 
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issue, he shall, on behalf of the Board, petition any 
district court of the United States (including the 
District Court of the United States for the District 
of Columbia) within any district where the unfair 
labor practice in question has occurred, is alleged 
to have occurred, or wherein such person resides or 
transacts business, for appropriate injunctive re- 
lief pending the final adjudication of the Board with 
respect to such matter. Upon the filing of any such 
petition the district court shall have jurisdiction to 
grant such injunctive relief or temporary restraining 
order as it deems just and proper, notwithstanding 
any other provision of law: ° * °.” 


National Labor Relations Board, Rules and Regula- 
tions, Series 8, as amended, Part 102, Section 102.118 pro- 
vides in pertinent part: 


“No * * * attorney * * * general counsel, ° * * 
or other officer or employee of the Board shall * * * 
testify in behalf of any party to any cause pending 
in any court or before the Board * ° * with respect 
to any information, facts, or other matter coming 
to his knowledge in his official capacity or with re- 
spect to the contents of any files, documents, reports, 
memoranda, or records of the Bo: * * * without 
the written consent of the * * * general counsel if 
the official or document is subject to the supervision 
or control of the general counsel. * * °.”’ 


Statement of Points 


1, The General Counsel’s decision to issue the instant 
complaint was arbitrary and capricious since it was influ- 
enced by the ex parte intrusions of officers of the Executive 
branch of government into his quasi-judicial administrative 
function. 


2. The Trial Examiner’s decision denying respondents 
in this adversary proceeding non-privileged evidence ma- 
terial to their defense was error and operated to deny re- 
spondents the substantial protections guaranteed by fanda- 
mental concepts of due process. 
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Interest of Amicus Curiae 


The Maritime Trades Department, AFL-CIO submits 
this Brief as Amicus Curiae, urging reversal of the Na- 
tional Labor Relations Board’s decision below. The Mari- 
time Trades Department is a constitutional department of 
the American Federation of Labor-Congress of Industrial 
Organizations. Its membership comprises thirty-two na- 
tional or international labor organizations representing em- 
ployees in the maritime industry and related trades. 


By the very nature of this industry, its international 
contacts, there are brought into play from time to time, 
activities which may have an impact upon relations with 
other countries. Such events are prone to bring about in- 
terventions in labor matters by the Executive branch of 
the government, contrary to our fundamental system of 
separation of powers, and which may result in arbitrary 
and capricious conduct and perversion of federal labor leg- 
islation, all to effectuate a decision of the Executive branch 


of the government. Such conduct invades and interferes 
with fundamental rights guaranteed to the members of 
this substantial segment of the American labor movement 
as represented by the Amicus, and does violence to salu- 
tary administration of national labor policy. 


Amicus respectfully submits that present in the case 
at bar is a demonstration of Executive branch intervention, 
contrary to the fundamental concept of separation of gov- 
ernmental powers. By reason thereof Amicus sought to 
appear and file this brief, and counsel for petitioner and re- 
spondent have consented to the same. 


Pursuant to preliminary conference stipulation, one of 
the issues present is: (3) Whether the General Counsel 
acted arbitrarily and capriciously in issuing the complaint 
herein. The Amicus brief is directed to that issue. 


Summary of Argument 


The instant case presents important questions of law 
involving the separation of powers distributed by the Con- 
stitution among the branches of government. It involves 
the improper exertion of enormous influence, by the Execnu- 
tive branch, through a regulatory Act of Congress, to 
achieve purposes of foreign policy irrelevant and hostile 
to the administrative accomplishment of the legislature’s 
intent. 


From facts in the record of litigation in connection 
with this case, there exists a pathway of circumstances 
leading ineluctably to the conclusion that the NLRB Gen- 
eral Counsel acted arbitrarily and capriciously in issuing 
the instant complaint. One year earlier, the General Counsel 
had refused to issue process based upon charges of activity 
in all respects similar to that herein and involving the very 
same parties. Not only did he execute a complete about- 
face with respect to the present complaint, but in a related 
proceeding for injunctive relief pursuant to Section 10(1) 
of the National Labor Relations Act, as amended, it became 
clear that this decision pursuant to the Board’s quasi- 
judicial function was profoundly influenced by ez parte 
pressures of three powerful executive departments pursu- 
ing ends foreign to the proper purposes of national labor 
policy. 

At the hearing on the 10(1) injunctive proceeding, the 
United States Department of Justice by the Attorney 
General, in an entirely unprecedented action, moved to file 
an amicus brief in support of the application for injunctive 
relief. During the course of his application, the United 
States Attorney made the following remarks (as set forth 
more fully in Point I of this Brief) : 


‘Because of the ramifications, national and inter- 
national ramifications of this case, your Honor, and 
for the past few years there have been shipping stop- 
pages on the Great Lakes due to labor disputes. 
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caused this concern. 
oe e e 
There is jast one sentence from our proposed 
brief, if I may read it, which I think will sammarize 
our petition in support of our motion, and that is: 
‘It is the firm conviction of the Government 
of the United States, after deliberation by the 
Secretary of State and the Secretary of Labor, 
that the granting of relief upon the Board’s peti- 
tion under Section 10(1) not only will not interfere 
with the effort of the Executive Branch to bring 
about an immediate peaceful settlement of the 
dispute but will indeed facilitate these negotia- 
tions.’ 


The Court: Is this on behalf of the Solicitor of 
the United States? 

Mr. McDonald: On behalf of the United States, 
your Honor, the Department of Justice. * ° ° ”’ 


The nature of this extraneous influence was accurately 
characterized by the Canadian Minister of Labour, A. M. 
MacEachen, when he reported to the House of Commons 
that the injunction had issued, ‘‘[a]s a result of what I 
consider to be extraordinary assistance from the Justice 

tt and the Labor Department of the United 
States. ° * * ” [T. 200, emphasis supplied]. 

Courts have never tolerated the merest suggestion of 
ex parte intrusion into quasi-judicial decisions such as that 
at bar. The Supreme Court spoke to this point in Morgan 
v. U. 8., 298 U. 8. 468, 480 (1936) : 


««@ © © the one who decides shall be bound in 
good conscience to consider the evidence, to be guided 
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by that alone, and to reach his conclusion winfluenced 
by extraneous considerations which in other fields 
might have play in determining purely executive 
action * * *.”? [Emphasis samotied | 
The effect of the extraneous influences herein was to 
pervert a federal labor statute enacted solely to admin- 
ister national labor policy into a weapon for securing 
irrelevant foreign policy goals. The technique employed 
to accomplish this end was the open invasion and wrongful 
usurpation of the designedly independent judicial function 
of an administrative agency—all in violation of funda- 
mental concepts of separation of powers undergirding the 
constitutional structure of government. The sole remedy 
under these facts is abatement of this entire proceeding. 


Present also in the factual situation is a ruling by the 
Trial Examiner at hearing, which precluded respondent 
unions from setting forth a complete defense. Counsel 
had attempted to fill in the details with respect to the 
defense of arbitrary and capricious acts by calling to the 
stand a representative of the General Counsel who had 
participated in the aforementioned 10(1) injunctive pro- 
ceeding. The Trial Examiner’s decision sustaining the 
objection to respondents’ offer of proof operated to deny 
respondents access to facts material to their defense and 
uniquely within the possession of the prosecuting authority. 
This decision abridged as a matter of law the guarantees 
of due process defined by the Supreme Court in Jenks v. 
U. S., 353 U. S. 669 (1957), forbidding the government from 
depriving an accused of anything which might be material 
to his defense. A number of Circuits have approved the 
application of the Jenks’ salutary underlying principles to 
proceedings before the National Labor Relations Board. 


Even if this Court, therefore, remains unconvinced that, 
as a matter of law, the General Counsel acted arbitrarily 
and capriciously, and that the Board erred in sustaining 
the Trial Examiner’s determination, due process requires 
that if there is a violation of the labor act on the merits, 
the proceeding be remanded for further testimony. 


ARGUMENT 
POINT I 


Arbitrary and capricious conduct of an adminis- 
trative agency and abridgement of the concept of 
separation of governmental powers warrants the 
quashing of all process. 


No matter how broad Congress’ grant of discretion to 
administer regulatory legislation, such grants are too nar- 
row to admit of arbitrary and capricious implementation. 
Tallman v. Udall, 116 U. S. App. D. C. 379, 324 F. 2d 411, 
415, 416 (D. C. Cir. 1963), rev’d other grounds, 380 U. S.1 
(1965) ; S. D. Warren Co. v. N. L. R. B., 342 F. 2d 814, 816 
(1st Cir. 1965) ; McManus v. CAB, 310 F. 2d 762, 763 (2d 
Cir. 1962). Where, pursuant to a regulatory scheme, Con- 
gress vests an agency with investigatory and judicial pow- 
ers, such function must be performed subject to constitu- 
tional restraints of due process and fair play which govern 

proceedings throughout government. The hos- 
tility of ex parte influences to fundamental principles of 
due process is well established in the law.” 


It is academic that the fundamental concept of separa- 
tion of powers of our branches of government require that 
each be completely free from any control or coercive influ- 
ence, direct or indirect, of either of the others. Humphrey’s 
Ex’r v. United States, 295 U. S. 602, 629, 630 (1935). Such 
concept is equally applicable to administrative agencies. 
As the Court in Humphrey, supra., said at page 629: 

«ce © © The authority of in sreene 


quasi legislative or 
eae eet aden af Ge duties tole 


2See generally, Crowell v. Benson, 285 U. S. 22 (1932); 
Morgan v. U. S., 298 U. S. 468 (1936); U. S. ex rel Accardé v. 
Shaughnessy, 347 U. S. 260 (1954), and cases there cited. 
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pendently of executive control cannot well be 
doubted ; e © @» 


The instant dispute presents a pathway of circumstances 
which leads to the conclusion that just such ex parte pres- 
sures or interventions, contrary to the separation of powers 
concept, motivated the General Counsel’s decision to ini- 
tiate proceedings and issue complaint. As such, it was 
arbitrary and capricious. 


A. The arbitrary and capricious conduct. 

The record demonstrates that in 1962, approximately 
one year prior to the commencement of the proceeding 
which is now before this Court, charges had been filed with 
respondent’s Regional Director alleging conduct by the 
petitioner, in all material respects identical to those con- 
tained in the charges filed in 1963 and which founded the 
complaint ultimately resulting in the instant proceedings. 
Said 1962 charges were dismissed by respondent’s Regional 


Director, it being found that the activities complained of 
were lawful and proper; and upon appeal to the General 
Counsel such dismissals were affirmed.? 


Notwithstanding such 1962 dismissal of the charges, a 
year later, on charges for identical activities, General Coun- 
sel for the Board by one of its Regional Directors, prior 
to the issuance of any complaint, executed a verified petition 
on May 8, 1963 and petitioned the United States District 
Court, Northern District of Ilinois for an injunction pur- 


2 The 1962 dismissed charges and the affirmance thereof constitute 
rejected exhibits at the hearing before the Board’s Trial Examiner 
and lodged by the respondent with this Court and referred to as 
Res. SIU Exh. 5A through 5H. Said Res. SIU was one of the 
respondents at said hearing. The rejection was on ground of rele- 
vancy [T. pp. 513-515]. A comparison of such 1962 dismissed charges 
[Exhs. 5A, 5D and 5G] with the charges and complaint in the instant 

[G. C. Exhs. 1(c), (e) and (j)] demonstrates the iden- 
tity in all material respects of such 1962 and 1963 charges. 
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suant to Section 10(1) of the National Labor Relations Act 
as amended [61 Stat. 149; 73 Stat. 544; 29 U.S. C. Sec. 160 
(1), herein called the Act].* The complaint, however, was 
not issued by the General Counsel until June 20, 1963 
[@. C. Exh. 1(j)]-+ 


3 The Trial Examiner took judicial notice of such proceeding en- 
titled Ross M. Madden, Regional Director v. Grain Elevator Flour 
and Feed Mill Workers International Longshoremen’s Association, 
Local 418 AFL-CIO, et al., U. S. Dist. Ct. Northern District of 
Illinois, Eastern Division, Civ. No. 63 C 804 [TXD pg. 2, n. 1]. 


Sec. (1) of the Act provides: 


“(1) Whenever it is charged that any person has engaged in 
an unfair labor practice within the meaning of paragraph (4) 
(A), (B), or (C) of section 8(b), or section 8(¢) or section 
8(b)(7), the preliminary investigation of such charge shall be 
made forthwith and given priority over all other cases except 
cases of like character in the office where it is filed or to which it 
i investigation, the officer or regional 


“(d) There shall 
be appointed by the 
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The record, as pointed out in petitioner’s brief [Points 
II and IV], demonstrates that at the Board hearing, Gen- 
eral Counsel presented voluminous evidence to establish 
that the 1963 activities had been the same as in 1962, when 
charges for such activities had been dismissed as aforesaid. 


At the hearing on the aforesaid 10(1) injunctive pro- 
ceeding, the United States Department of Justice by the 
Attorney General, in action unprecedented in any such 
comparable proceedings, moved to file an amicus brief in 
support of the application for injunctive relief. The tran- 
seript of the hearing of June 6, 1963 on this application 
before the District Judge is as follows: 


“The Clerk 63 C 801, Seafarers’ International 
Union versus Ross M. Madden; 63 C 804, Ross M. 
Madden versus Grain Elevator, Flour and Feed Mill 
Workers, et al.; hearing on motions and petition for 
injunction. 

Mr. McDonald: Your Honor, I am Frank McDon- 
ald from the United States Attorney’s office. I 
think prior to getting into the six or seven con- 
tested motions that are before your Honor this morn- 
ing, if I may, I would like to address your Honor’s 
attention to a motion that was filed last week on 
the 28th before Judge Holland, which motion asked 
leave of the Court on behalf of the United States to 
file in support of the petition its brief as amicus 
curiae. 

This motion was not ruled on at the time before 
Judge Holland. It was presented by a David Fried- 


of complaints under section 10, and in respect of the prosecution 
of such complaints before the Board, and shall have such other 
duties as the Board may prescribe or as may be provided by law. 
In case of a vacancy in the office of the General Counsel the 
President is authorized to designate the officer or employee who 
shall act as General Counsel during such vacancy, but no person 
or persons so designated shall so act (1) for more than forty 
days when the Congress is in session unless a nomination to fill 
such vacancy shall have been submitted to the Senate, or (2) 
after the adjournment sine die of the session of the Senate in 
which such nomination was submitted.” 
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man from the Solicitor General’s office who was 
here at that time to present it. 

The Court: Oh, there was a motion to file a 
brief as amicus curiae? 

Mr. McDonald: Yes. It was not acted upon. 

The Court: I was unaware of that. It was pre- 
sented before Judge Holland? 

Mr. McDonald: It was not acted upon. 

The Court: I see. 

Mr. McDonald: Mr. Friedman was here from 
the Solicitor General’s office. He was unable to be 
here today. 

With the Court’s permission, I would like to 
briefly state to you some of his remarks in support 


of this. 
The Court: For this motion to file a brief as 


amicus curiae. 

Mr. McDonald: In support of the petition. Be- 
cause of the ramifications, national and international 
oases tions of ca oot, ses pai and for the 
past few years there have Pp’ sto 
on the Great Lakes due to labor agate: This has 
caused grave concern not only to our government 
but also the ernment of Canada. 


have had follow-up discussions from the Secretary 
of Labor and also the—they call him the Minister 
of Labor of Canada—abonut this situation that has 
caused concern. 

I would like to emphasize that we feel that in- 
junctive relief here would facilitate any possible 
adjustment or settlement of these disputes. 

There is just one sentence from our proposed 
brief, if I may read it, which I think would sum- 
— our petition in support of our motion, and 

is: 


‘It is the firm conviction of the Government of 
the United States, after ew the Secre- 
as of State and the Secretary o r, that 

the granting of relief upon the Board's petition 
under Section 10 (1) not only will not interfere 
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with the effort of the Executive Branch to bring 

about an immediate peaceful settlement of the 

dispute but will indeed facilitate these negotia- 
tions.’ 

So it is our position that some sort of injunctive 
relief should be granted here and we would like to, 
with the Court’s permission, ask leave to file our 
brief as amicus curiae. 

The Court: Do you have it ready? 

Mr. McDonald: It was with the original motion 
that was filed. 

The Court: I see. Is it in the file? 

Mr. McDonald: Yes, it is. 

Mr. Friedman: When counsel is thro I would 
like to be heard on this motion, your Honor. 

The Court: Is this on behalf of the Solicitor of 
the United States? 

Mr. McDonald: On behalf of the United States, 
your Honor, the Department of Justice. 

The Court: You say the Solicitor appeared, or 
the Deputy Solicitor? 

Mr. McDonald: Yes, the Deputy Solicitor ap- 


The Court: Under the law, does the Deputy 
Solicitor have any authority to appear in the trial 
Court? I am just inquiring. I know that tradi- 
tionally and historically the Solicitor of the United 
States, who was the legal officer before we had a 
Department of Justice, and who was moved over into 
the Department of Justice just for housekeeping 
purposes had only two functions, and one was to 
represent personally the problems of the President, 
and the other, to ea on behalf of the United 
States before the Supreme Court of the United 
States, and that traditionally he has never had any 
standing in the trial court. 

The Attorney General, I think, preempted all of 
rae upon the formation of the Department of Jus- 


Mr. McDonald: The Attorney General Depart- 
ment — and ——- sir I am sure the 
transcript shows, as it last ni that Mr. 
Friedman did appear for the De mene 

The Court: Oh, it was for the Department? 
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Mr. McDonald: Yes, for this purpose. What 
his landlord-tenant relationship is down there, I 
don’t know. 

The Court: It was just that the Solicitor helped 
the Attorney General by doing the brief, but he is 
not the party— 

Mr. McDonald: No, the Solicitor is not. 

The Court: Yes. 

Mr. James: If I may point out to the Court, 
this is a motion by Mr. O’Brien as the United States 
Attorney for the Northern District of Tlinois. 

The Court: Oh. 

Mr. James: The Counsel that may present the 
argument depending upon the importance, are chosen 
with a view as to who may be more experienced in 
presenting such matters to Your Honor. 

The Court: Is there any opposition to the filing 
of the brief? 

Mr. Friedman: Yes. * * °’’. 


The aforesaid application was denied without prejudice 
but entered and continued, to be renewed upon the conclu- 
sion of the hearing of the 10(1) injunction application. 
Upon the conclusion of the hearing, the United States At- 
torney renewed his application and the same was granted. 

In addition to the foregoing, contained in the conclusion 
of the Department of Justice’s brief was the following: 

‘‘The International aspects of this case require 


any doubts to be resolved in favor of an injunction.’’ 
[Brief Page 17] 


The District Court on June 13, 1963 rendered decision 
granting the 10(1) injunction. 

On July 23, 1963, the Canadian Minister of Labour, 
A. M. MacEachen, in the House of Commons, referring to 
these proceedings stated: 

“As a result of what I consider to be eztra- 


ordimary assistance from the Justice Department 
and the Labor Department of the United States, the 
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oi Sap did issue an injunction’? [T. 200] 
(Em: is Supplied] ° 


B. The arbitrary and capricious conduct warrants 
the quashing of the subject proceeding. 


The ‘‘eatraordinary assistance’’ referred to by the Cana- 
dian Minister of Labour most eloquently summarizes the 
arbitrary and capricious conduct. Human endeavors are 
not conducted in vacuo. The acts demonstrate and signify 
the intent of the actor, and the events ensuing therefrom 
direct and mandate the reasonable inferences and conclu- 
sions to be drawn. 


5 The text of which such statement forms a part, is contained in 
the Canadian House of Commons Debates Vol. 108, Number 48, lst 
Session, 26th Parliament Official Report, July 23, 1963, analogous 
to our Congressional Record and at page 2504 states: 


“Hon. A. J. MacEacHEN (Minister of Labour) : 


Mr. Speaker, in reply to the question of the hon. gentleman 
I think it is inaccurate to use the words ‘to free the ship’, because 
this ship is not imprisoned in the port of Chicago. It is true 
that the ship has gone there to be loaded and that the union has 
tefused to load it. 

As the hon. gentleman may know, as a result of what I con- 
sider to be extraordinary assistance from the justice department 
and the labour department of the United States, the Chicago 
court did issue an injunction which would have had the effect 
of ordering the affected union members to load the ship. How- 
ever, the fact is that the union members refused to obey the 
injunction, and about three weeks ago, as a further legal step, the 
national labour relations board attempted to lay the foundation 
for contempt proceedings against the union members. Asa result 
of legal difficulties that action was quashed, however, and no 
further legal action was taken on this particular legal injunction 
until today. 

The Canadian government has made quite frequent representa- 
tions to the United States authorities and has sought the co- 
operation of these authorities, particularly with respect to the 
port situation in Chicago, which is very difficult. I might add 
Shak iis particular problent:ob she Elcesaneae" Shaw appears 
to be a symbol of the general problem now engaging the attention 
of the government as a result of the Norris report.” 
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It is respectfully submitted, that upon the foregoing 
record, it is reasonable to and should be concluded that the 
issuance of the complaint in the instant proceeding was not 
in fartherance of the administration of the ‘‘Act’’ but to 
assist the Executve branch of the goverment in exercising 
its prerogatives of conducting relations with the Canadian 
Government. No matter how salutary, if any, are the ends, 
such activities erode and must ultimately destroy funda- 
mental concepts which are cornerstones of our democratic 
system: a government of laws not men, the separation of 
governmental powers: 


‘‘A first principle of Anglo-American juris- 
prudence ° * * basic to the conception of due process 
i the procedural sense’’ is ‘‘that the ends do not 

astify the means.’’ Doin, We the Judges 354 
{Donbleday 1959)’. 


It is respectfully submitted that the ‘‘end’’ was as 
stated by the United States Attorney General in its brief, 


supra. 


“Tt is the firm conviction of the Government of 
the United States, after deliberation by the Secre- 
tary of State and the Secretary of Labor, that the 

ting of relief upon the Board’s petition under 
Section 10(1) not only will not interfere with the 
effort of the Executive Branch to bring about an 
immediate peaceful settlement of the dispute but 
will indeed facilitate these negotiations. 


So it is our position that some sort of injunctive 
relief should be granted here and we would like to, 
with the Court’s permission, ask leave to file our 
brief as amicue curiae.”’ 


It was to facilitate the negotiations between our Execu- 
tive branch of the government and the Canadian Govern- 
ment over settlement of disputes. The vehicle or means 
for such end was the utilization of a federal labor statute 
enacted solely to administer national labor policy. Perhaps 
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more realistically stated, the perversion of a federal labor 
statute. 


As shown above, in 1962 for identical activities as 
charged in 1963, but without the Department of Justice 
appearing upon the scene, charges were dismissed and the 
dismissal affirmed upon appeal. However in 1963, prior 
to the issuance of any complaint by the General Counsel, 
the Department of Justice appeared, in conduct unprece- 
dented, in support of the General Counsel’s injunctive re- 
lief, authority for which had been explicitly rejected by 
Congress,* but nevertheless by indirection, resorting to the 
status of an amicus, at the trial level, requested utilization 
of the labor Act to grant injunctive relief in order to facili- 
tate the Executive branch in resolving foreign relations. 
Only after injunctive relief was secured did the General 
Counsel issue complaint. 


Viewed in the above environment of Justice, State and 
Labor Departments’ phenomenal concentration of influ- 
ence, the prior history, the statement of the Canadian Min- 
ister of Labour, it is most reasonable to conclude and we 
submit should be concluded, that Executive branch intro- 
sion was present in the decisional process initiating this 


* Legislative History of the Labor Management Relations Act of 
1947, Vol. II published at the National Labor Relations Board, U. S. 
Govt. Printing Office: Sen. Ball proposed that in alleged boycott 
cases, such as at bar, et aan ee S. 
Attorneys in the Districts be directed to institute 
vent and restrain such conduct. Pgs. 1323-24 [Cong. Record Ma 8 
1947, Pg. 4887]. The Senate rejected the amendment 
Pgs. 1369-70 [Cong. Record May 9, 1947, Pg. 5049]. Sen. Smith, 
one of the managers of the Bill that ultimately became the Act, 
specifically pointed out that with one exception only the NLRB was 
authorized to secure injunction relief. The exception was in instances 
where it was necessary to protect the health and welfare of the nation, 
the Attorney General was so authorized after observing and comply- 

ing with procedural standards and findings. This exception became 
Title IT of the Act and wholly irrelevant to the issue at bar. Pgs. 
1148-1149 [Cong. Record April 30, 1947, Pg. 4411}. 
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proceeding, in effect prohibited ex parte interference. In- 
volved at bar is a decisional process by an administrative 
agency as distinguished from a rule making or legislative 
capacity action. 

Courts have never tolerated the merest suggestion of 
ex parte intrusion in administrative decisional process as 
that here in issue. As the Supreme Court said in Morgan, 
[supra., fn. 1], pg. 480: 

sce © © the one who decides shall be bound in good 
conscience to consider the evidence, to be guided by 
that alone, and to reach his conclusion wninfluenced 

by extraneous considerations which in other fields 
might have play in determining purely executive 
action. ° * *’’. [Emphasis supplied] 


In the recent case of Pillsbury Co. v. F. T. C., 354 F. 2d 
952 (5th Cir. 1966) there was present a situation analogous 
in part to the case at bar, with the issue present of legisla- 
tive intrusion into the decisional process of the Federal 


Trade Commission. The Court, disclaiming expertise of 
sophistication warranting 


sco © © that it can off a procedural due process 
claim merely because the officials involved should be 
able to discount what is said and to disregard the 
force of intrusion into the adjudicatory process 
ees [964],”’ 
concluded that such intrusion vitiated the Commission’s 
decision. 
More so at bar. In the posture of the phenomenal con- 
centration of Executive influence present, can one assume 
a degree of sophistication that it did not effect the General 
Counsel’s decisional process to issue complaint? We sub- 
mit the negative reply is automatic and that such influence 
did affect the decisional process. 


Of greater significance however is the fact that in Pills- 
bury, the catalyst process had been commenced upon proper 
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complaint issuing, and the remedy to rectify the wrong was 
there found readily available—a new full hearing under 
circumstances which had changed. However, at bar, it is 
the catalyst process which we submit has been improperly 
influenced, the commencement of the proceeding. The ap- 
propriate remedy under such circumstances should be the 
quashing of the proceeding. For only in that manner, will 
it serve as a precedent and deterrent to any repetition. 


We are mindful of this Court’s holding in Retail Store 
Employees Union Local 954 v. Rothman, 112 U. S. App. 
D. C. 2, 298 F. 2d 330, 332 (D. C. Cir. 1962) : 


“The Courts should not be asked to take over 
the work of the General Counsel’s office, or to scra- 
tinize his decision in matters of the present kind, 
except perhaps in the most extreme situations.’’ 
{Emphasis supplied] 


The instant case clearly presents the ‘‘extreme situa- 
tion’? specifically held open for affirmative relief. More- 


over, it is worlds apart from the Local 954 case, which 
involved a request that the Court compel the General Coun- 
sel to issue a complaint in the first instance where there 
had been discretionary determination to forebear. The 
present case involves a prayer that the Court step in to 
remedy an injustice where an administrative authority has, 
by abuse of discretion resulting from a concentration of 
Executive influence, acted affirmatively to jeopardize the 
interests of parties. This, we submit, is an entirely dif- 
ferent situation. 


The Board majority points out that there is “little 
direct evidence’’ of unlawful inducement, but that ‘‘the cir- 
camstantial evidence present ineluctably draws us to the 
opposite conclusion’? [Board’s Decision, Pg. 7]. We sub- 
mit that the evidence at bar, both direct and circumstantial, 
as illustrated above, leads ineluctably to the conclusion that 
commencement of the instant proceedings, was not to ad- 
minister the ‘‘Act’? but to effectuate foreign policy or 
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relations and that perhaps the Board’s majority unique 
decision may have been influenced by the aforementioned 
conduct. We assert this by reason of the following: 


While the Board majority agrees that there is ‘‘an 
appearance of logic to [petitioners’] argument”’ [Board 
Decision, Pg. 11], to wit, that petitioner could engage in 
the same kind of inducement as the primary union (SIU 
of Canada) to be effected at the situs of the dispute, upon 
the authorities of Chauffeurs, Teamsters and Helpers Local 
No. 200 [Milwaukee Plywood Company] 126 NLEB 650 
enforced 285 F. 325 [CA 7], and United Association of 
Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry of the United States and Canada AFL, 
et al., (Columbia Southern Chemical Corporation), 110 
NLEB 206 [Board Decision, Pg. 10], however ‘‘all minor 
premises have by no means been proven”? [Board Decision, 
Pg. 11]. Whatever that means! The majority decision 
then proceeds to create a novel and unprecedented test, 
based clearly on its aforesaid nebulous ‘‘minor premises”’, 
to the effect that there are now different tests or standards 
for proscribed inducement for labor organizations depend- 
ing upon their status as primary or secondary unions. 


The Board’s majority’s illogical position, as contrasted 
with the admitted logical position of the petitioner, is wholly 
contrary to the established test to be applied as enunciated 
by the Supreme Court and this Court.” ‘Appealing to 
neutral employees whose tasks aid the employer’s everyday 
operations’’ [Local 761, p. 681], [f.n. 7], is lawful and not 
limited to who makes the appeal. Furthermore the doctrine 
and test established by the Board in Milwaukee Plywood 
and Columbia Southern, supra, is the accepted test, and 
the legislative history of the amended Act reaffirmed the 


Electrical Workers Local 761 v. NLRB, 366 U. S. 667 [1961]: 
United Steelworkers of America v. NLRB, 376 U. S. 492 [1964]; 
Truck Drivers Union Local No. 413 v. NLRB, 118 U. S. App. D. C. 
149, 334 F. 2d 539, 543-545 [D. C. Cir. 1964]. 
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same, to wit, that it ‘‘was not intended to affect the rights 
of anybody in connection with a primary strike or picket 
line’’ [Truck Drivers Local No. 413, p. 546, fn. 7, supra, 
fn. 7] [Emphasis supplied]. 


The activities described above present a serious threat 
to the fair administration of the Act which mandates force- 
ful and remedial action. If the Act, through the office of 
the General Counsel can be utilized to effectuate foreign 
policy of the Executive branch, then we have vitiated the 
fundamental concepts of government described above. We 
have already witnessed an unsuccessful attempt by the 
General Counsel and the Board to utilize the proscribed 
boycott sections of the Act, to convert the exercise by 
workers of First Amendment rights—protests against 
Cuban: trade—into conduct violative of the aforesaid sec- 
tions. N. L. R. B. v. International Longshoremen’s Associ- 
ation, 332 F. 2d 992 [4th Cir. 1964]. And if the conduct 
present in the instant case is permitted to remain unchal- 


lenged, will it not continue to be so used, including the con- 
version of the lawful exercise by maritime workers of First 
Amendment rights, into conduct proscribed by the second- 
ary boycott provisions of the Act? As stated by a British 
Attorney General of many years past, Baron Stowell, “a 
precedent embalms a principle.’? The principle here being, 
fundamental concepts of government. 


The remedy requested herein, the quashing of all 
process, is warranted for the reasons hereinbefore stated 
and to maintain the standard that in administrative pro- 
ceedings, as in judicial proceedings, there must be the ap- 
pearance of impartiality. Pillsbury, supra, 964. Not only 
must justice be done, equally it must appear to be done. 
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POINT II 


Due process mandates that an administrative 
agency in adversary proceedings make available upon 
demand all evidence not privileged, material ta 
defense. Where such has not occurred, the 
must be remanded. 


We believe that there have been established facts and 
events in Point I, supra, which require that the instant 
proceeding should be quashed as a matter of law. For only 
im such a manner will there be a vigorous denunciation, 
which such conduct requires. If the Court should refuse 
to so hold and further find in agreement with the Board ma- 
jority, that there was present a violation of the Act, never- 
theless, because of the violation of due process which oc- 
curred at the Board hearing, the proceeding should be re- 
manded for further proof. 


A. The Board’s hearing. 


The respondent unions* at the hearing before the 
Board’s Trial Examiner had interposed the defense that 
General Counsel had acted arbitrarily and capriciously. 
In an endeavor to set forth the full details concerning such 
defense an offer of proof was made with respect to the 
aforesaid statement of the Canadian Minister of Labor 
(T. 198-200]. It was received [T. 205]. However, there- 
after when further attempts to establish the fall details of 
said defense were made and further offer of proof made, 
they were objected to by the General Counsel, and the Trial 
Examiner sustained the objections. [T. 516-520]. 


In substance, counsel for the General Counsel, Mr. 
Youngblood, and who was present at the hearing, was called 
as a witness by union counsel, but refused to take the stand, 


8 Referred to hereafter as “the unions”. 
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raising a rule in ‘‘regulations’’.® Mr. Youngblood was the 
Board’s attorney employee who participated in the afore- 
said 10(1) injunctive proceeding [T. 516]. The Trial Ex- 
aminer sustained the refusal [T. 516], notwithstanding 
that immediately prior thereto Mr. Youngblood had called 
to the stand as witnesses, counsel for one of the unions, in 
support of the Board’s case [T. 471]. Coumsel for the 
union made an offer of proof [T. 516-518] setting forth the 
facts constituting the matter demonstrated in Point I, 
supra, and further offered to prove through the witness 
that: [T. 516-517] 


«s® © © Tn connection with the issuance of the com- 
plaint in this case various representatives of other 
departments of this government including and not 
limited to the State Department, Justice Depart- 
ment, and the Department of Labor consulted with 
representatives of general counsel, that it is not 
within the fanction of the administration of this 
Act for any such agencies to in effect use this Act 
for the resolution of what may appear to be an in- 
ternational or diplomatic matter. * a 


[T. 519-520] 
“Mr, Schulman: You are rejecting my offer of 


proof? 
Trial Examiner: Yes, because I don’t see otis, 


‘ou could possibly prove that offer through Mr. 
‘oungblood. 


‘‘Mr. Schulman: Well, I believe through Mr. 
Youngblood I would be able to establish that Mr. 


® The Transcript page 516 reads as follows: 


““* * * Mr. Schulman: I call Mr. Youngblood, please. 

Mr. Youngblood: Mr. London, I have a question whether 
: -I-can take the stand without first getting permission from the 
general counsel, and I raise the rule in the regulations. 

Trial Examiner: Well, under the rule I am required to sus- 
tain his refusal to testify. 

Mr. Schulman: I would therefore have to make an offer of 
proof of the testimony I would elicit from Mr. Youngblood. * * *” 
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Youngblood and his associates met with representa- 
tives of other departments of the Government, con- 
sulted with them, and they consulted with him, in- 
cloding a representative of the United States Depart- 
ment of Justice in connection with the issuance of 
a complaint in this case. I believe I could establish 
that through Mr. Youngblood, through his own 
knowl perhaps through knowledge or memo- 
randum he may have in his office. 

Mr. Youngblood: I raise the objection. 

Trial Examiner: Sustained. 

Mr. Schulman: Of course, I have an automatic 
exception. 

Trial Examiner: Yes.’’ 


As shown above, upon objection of Mr. Youngblood the 
offer was rejected [T. 520]. It is submitted that as a mat- 
ter of law such rulings were erroneous. 

B. Due Process Violation. 
It is academic that due process requires a full and fair 


hearing. The ruling of the Trial Examiner sustaining the 
objection to Mr. Youngblood’s testifying, on authority of 
the Board’s rules*® and rejecting the offer of proof de- 
prived the unions of their day in Court, and an opportunity 
to present their complete defense. It should be pointed 
out that the aforesaid incident occurred at the very conclu- 


1© Apparently the rule relied upon, although it was not stated, is 
NLRB Rules and Regulations Sec. 102.118, the pertinent part pro- 
viding : 


“No * * * attorney * * * general counsel, * * * or other officer 
or employee of the Board shall * * * testify in behalf of any 
pasty to any cause pending in any court or before the Board 
* * * with respect to any information, facts, or other matter 
coming to his knowledge in his official capacity or with respect 
to the contents of any files, documents, reports, memoranda, or 
records of the Board, * * * without the written consent of the 
* * * general counsel if the official or document is subject tc 
the supervision or control of the general counsel. * * *.” 
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sion of the hearing,’? and there was clearly insufficient 
time to comply with the requirement of communicating first 
with the General Counsel at Washington, D. C., assuming 
arguendo the necessity for such a requirement, as a matter 
of law. 


The principle of law enunciated in Jenks v. United 
States, 353 U. S. 669 [1957] spells out the governmental 
requirement for fair play: That in a criminal proceeding, 
due process required that the government have the duty to 
see that justice is done and that the government could not: 


sce © © invoke its soem privileges to de- 
prive the accused of anything which might be mate- 
rial to his defense [P. 673].’’ 


The aforesaid rule of basic fair play, we submit, should 
not be inhibited by a requirement of prior application to 
the head of a department of government, particularly sans 
adequate time to make such request. 


The underlining principle in Jenks, supra, has been 
applied by many Circuits to administrative NLRB pro- 
ceedings, such as the hearing held in the within proceeding. 
NLRB v. Adhesive Prod. Corp., 258 F. 2d 403, 408 (2d 
Cir. 1958); Vapor Blast Mfg. Co. v. Madden, 280 F. 2d 
205, 207 (7th Cir. 1960); NLRB v. Capital Fish Company, 
294 F. 2d 868 (5th Cir. 1961) ; Harvey Aluminum v. NLRB, 
385 F. 2d 749 (9th Cir. 1964) and General Engineering, 
Inc. v. NLRB, 341 F. 2d 367 (9th Cir. 1965). 


The evidence sought to be elicited from the witness, 
Youngblood, and the identity of documents and memoranda, 
was not the proverbial fishing expedition, as witness the 
contents of the aforesaid offer of proof, but was to fill in 
the details of the arbitrary and capricious conduct com- 
plained of, pleaded in the defense and demonstrated by 


12 The said incident appears at page 516 of the Transcript and the 
hearing closed at page 522. 


documentary proof, in the manner described in Point I, 
infra. At no time was the defense of privilege involved, 
or sought to be demonstrated by the General Counsel; on 
the contrary it was based apparently solely on the Board’s 
rule, supra. Such a contention [Board’s Rules] is insuffi- 
cient, NLRB v. Capital, Harvey Aluminum and General 
Engineering, supra. 

The consequence of all of the foregoing was that the 
unions were deprived of the opportunity of presenting all 
the evidence. For as Mr. Justice Brandeis said, 


“Nothing can be treated as evidence which is not 
introduced as such.”’ * 


And ex parte communications, clearly are not readily 
available to the advocate without being afforded the op- 
portunity to inquire of the participants to such ex parte 
communications, a right which was denied at bar. It is 
unquestioned that ex parte communications with adminis- 
trative agencies, relative to decision process, are unlawful 


and vitiate the decision. WKAT v. Federal Communica- 
tions Commission, 103 U. S. App. D. C. 324, 258 F. 2d 418 
[1958] ; Sangamon Valley Television Corp. v. United States, 
106 U.S. App. D. C. 30, 269 F. 2d 221 [1959] ; United Air 
Lines v. C. A. B., 114 U. S. App. D. C. 17; 309 F. 2d 238 
[1962] and Jarrott v. Scrivener, 225 F. Supp. 827 [U. 8S. 
D. C., D. C. 1964]. 


We respectfully submit that by reason of all of the 
foregoing the Trial Examiner and the Board majority 
committed error. 


12 United States v. Abilene and Southern Railway, 265 U. S. 274, 
288 (1924). 


27 


CONCLUSION 


Amicus respectfully urges this Court to quash the 
instant proceeding and abate all further 
or alternatively and provided the Court finds a viola- 
tion of the Act as determined by the Board majority, 
it remand the proceeding for further testimony and 
findings relative to the defense of arbitrary and capri- 
cious conduct as set forth in Point II of this Brief. 


Respectfully submitted, 
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